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FREEDON OF INFORMATION ACT 
Release No. 43/February 27, 1976 


In the Matter of the Request of 
MARTIN E. FIRESTONE 


for access to certain investigatory records relating to Stirling 
Homex Corporation. 


On December 12, 1975, the Commission received the 
appeal of Martin E. Firestone, Esquire, counsel for Civic 
Communications Corporation, from the acting Freedom of 
Information Act (FOIA) officer's denial of Mr. Firestone’s 
request, pursuant to the Act, for access to documents sup- 
porting certain allegations in the Commission's complaint in 
Securities and Exchange Commission v. Stirling Homex 
Corp., et al., Civil Action No. 75-1065 (D.D.C., filed July 2, 
1975).' The specific materials which Mr. Firestone has re- 
quested are ‘any documents acquired in the investigations 
leading to the complaint for injunction that reveal how, by 
whom and to whom the illegal! political contributions of Stirl- 
ing Homex Corporation were made, the amount of such con- 
tributions, and the nature of the documents created by Stirl- 
ing Homex Corporation and by whom such documents were 
created.’ In support of his application, Mr. Firestone stated 
that Civic Communications Corporation is seeking authoriza- 





' The complaint alleged that the company and seven other 
defendants had engaged in violations of the anti-fraud and 
reporting provisions of the federal securities laws. 
Simultaneously with filing of the complaint, the defendants 
(except the company itself which is in bankruptcy), without 
admitting or denying the allegations in the complaint, con- 
sented to the entry of judgment of permanent injunctions 
enjoining them from violations of the relevant provisions of 
the federal securities laws. 
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tion from the Federal Communications Commission to 
operate a television station in Jackson, Mississippi; that an 
officer of a competing applicant is a former officer of Stirling 
Homex; and that this former officer's possible involvement 
in Stirling Homex’s violations of law are relevant to that 
proceeding. 


In denying Mr. Firestone’s request, the FOIA officer informed 
him that the material encompassed by his request consisted 
of investigatory records compiled for law enforcement pur- 
poses, the disclosure of which would interfere with en- 
forecement proceedings, and deprive a person of a right to a 
fair trial or an impartial adjudication. Such material is ex- 
empt from disclosure. See 5 U.S.C. 552(b)(7)(A), (B) and 17 
C.F.R. 200.80(b)(7).2 The acting FOIA officer did, however, 
advise Mr. Firestone that the Bankruptcy Trustee in 
Rochester, New York had filed certain plane logs, revealing 
plane trips by various political figures in a Stirling Homex air- 
plane, with the U.S. District Court for the Western District of 
New York, and suggested contacting the clerk of that court 
concerning the availability of those materials.’ 


The Commission's investigative files in the Stirling Homex 
case are no longer in the Commission's custody, having 
been transferred to the U.S. Attorney for the Southern 
District of New York in connection with that Office’s ongoing 
investigation of possible criminal violations in the matter. 
We will assume, without deciding, that, despite this transfer, 
the Commission remains obligated to consider a Freedom of 
Information Act request for access to these materials. 
Nevertheless, because of the pending criminal investigation, 
the Commission is constrained to affirm the FOIA officer's 
denial of access on the basis that disclosure would interfere 
with enforcement proceedings. As the Commission has 
previously observed, records which would be relevant to 
pending law enforcement proceedings, or to proceedings 
which are reasonably likely to be instituted, will generally be 
considered exempt.* The term ‘‘law enforcement 
proceedings” includes criminal actions brought by the 
Department of Justice based on information developed in 
the course of a Commission investigation, as well as civil ac- 





2 The Commission has previously affirmed denial of access 
to any ‘reports and findings of fact resulting from the SEC’s 
investigation of the Mississippi operations of Stirling Homex 
Corp.” on grounds similar to those invoked by the acting 
FOIA officer. See Freedom of Information Act Release No. 
19 (July 15, 1975), 7 SEC Docket 401 (1975). 


3 In addition, it should be noted that there is other publicly 
available information concerning this matter. On July 2, 
1975, the Commission issued 5 releases describing various 
aspects of its Stirling Homex investigation: Litigation 
Release No. 6960 (description of the Commission’s com- 
plaint); Securities Exchange Act Release No. 11514 (opi- 
nion and order regarding the origina! auditors of Stirling 
Homex); Securities Exchange Act Release No. 11515 (opi- 
nion and order regarding the underwriter of Stirling Homex):; 
Securities Exchange Act Release Nc. 11516 (report on the 
activities of the board of directors of Stirling Homex): 
Securities Exchange Act Release No. 11517 (opinion and 
order concerning and subsequent auditors of Stirling 
Homex). 


4 Securities Act Release No. 5571 (February 21, 1975) 6 
SEC Docket 286 (1975). 
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tions seeking injunctive or other relief, and administrative 
proceedings brought against broker-dealers or attorneys or 
accountants practicing before the Commission.® 

In this instance, the Commission finds that, because of the 
U.S. Attorney's criminal investigation, there is a concrete 
prospect that additional law enforcement proceedings will 
be instituted. Accordingly, there is a reasonable likelihood 
that disclosure of the material requested, or any portion 
thereof, at this time, would interfere with such future en- 
forcement proceedings. Such material is, therefore, exempt 
from compelled disclosure. 5 U.S.C. 552(b)(7)(A). Disclosure 
at this time might tend to deprive those who may be named 
in such proceedings ‘‘of a right to a fair trial or an impartial 
adjudication.”” Moreover, the disclosure of material discuss- 
ing the activities of persons the Commission determined not 
to name in its enforcement proceeding might “constitute an 
unwarranted invasion of the personal privacy” of such per- 
sons. 5 U.S.C. 552(b)(7)(B) and (C). 


Accordingly, IT 1S ORDERED that the request of Martin E. 
Firestone for access to certain Commission investigatory 
records relating to Stirling Homex Corporation be, and it 
hereby is, denied, except as to such reports as may be con- 
tained in the Commission's public releases and in records fil- 
ed by the Commission in any court action included in the 
public records of the court. 


By the Commission, 


George A. Fitzsimmons 
Secretary 





5 See, e.g. Section 20(b) of the Securities Act of 1933, 15 
U.S.C. 77t(b), and Section 21(e) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78u(e), authorizing injunctive and 
Criminal proceedings to enforce the provisions of those 
respective statutes. See a/so Section 15(b)(5) of the 
Securities Exchange Act, 15 U.S.C. 780(b)(5), authorizing 
certain administrative proceedings. 
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SECURITIES ACT OF 1933 
Release No. 5686/March 1, 1976 


TEMPORARY SUSPENSION OF THE REGULATION B 
EXEMPTION OF SOUTHWESTERN RESOURCES, INC. 


The Securities and Exchange Commission has issued an 
order temporarily suspending the Regulation B exemption 
from registration under the Securities Act of 1933 with 
regard to the public offering of fractional undivided working 
interests in oil and gas leases in the following Southwestern 
Resources, Inc. ("SRI") offerings: 


Southwestern Resources, Inc.—Southwestern Resource, 
Inc.-Pruitt Keel #1 (File No. 20-2122A1); Southwestern 
Resources, Inc.—SW Resources, Inc., Burk Keel #1 (File No. 


20-2122A3); Southwestern Resources, Inc.—SW 
Resources, Inc., Pruitt Keel #2 (File No. 20-2122A4): 
Southeastern Resources, Inc.—Barber #1 (File No. 20- 
2122A5). 


The Commission has reason to believe that the exemption 
from registration afforded by Regulation B is unavailable 
because Southwestern Resources, Inc. has not complied 
with the terms and conditions of Regulation B in that (1) 
three of these offering sheets failed to comply with Rule 
330(a) and (b) by making an untrue statement of a material 
fact by stating in the offering sheet that all monies collected 
from investors would be placed in an escrow account until 
disbursed for drilling and completion costs, when SRI had no 
reasonable grounds to believe that such statement was sub- 
stantially correct; (2) three of these offerings were made in 
violation of the anti-fraud provisions of section 17(a) of the 
Securities Act of 1933 and section 10(b) of the Securities 
Exchange Act of 1934, and Rule 10b-5 thereunder, in that 
SRI made to prospective purchasers and investors untrue 
statements of material facts and omitted to state material 
facts necessary to make the statements made, in light of the 
circumstances under which they were made, not misleading, 
including but not limited to statements predicting future 
production, representing an extensive selling history and 
successful drilling history, and minimizing the risk involved; 
(3) SRI did not comply with Rule 310(b) by failing to deliver 
copies of the offering sheet to prospective investors at or 
prior to the time of the initial offer of one of the offerings; (4) 
SRI did not comply with Rule 310(d) by failing to deliver 
copies of the offering sheet to investors in one of these 
offerings at least 48 hours before the sale was made: and 
(5) as regards the offering sheet not yet effective, SRI had 
made filings pursuant to section 3(b) of the Securities Act of 
1933 which are under orders of temporary suspension, con- 
trary to Rule 306(a)(vi). 





SECURITIES ACT OF 1933 
Release No. 5687/March 1, 1976 


TEMPORARY SUSPENSION OF THE REGULATION B 
EXEMPTION OF HARVEST FUELS, INC. 


The Securities and Exchange Commission has issued an 
order temporarily suspending the Regulation B exemption 
from registration under the Securities Act of 1933 with 
regard to the public offering of fractional undivided working 
interests in oil and gas leases in the following Harvest Fuels, 
Inc. offering: 


Harvest Fuels, Inc.-No. 1 R. E. Lee (File No. 20-2136A1). 


The Commission has reason to believe that the exemption 
from registration afforded by Regulation B is unavailable 
because Havest Fuels, Inc. has not complied with the terms 
and conditions of Regulation B in that (1) Belmont Oil Com- 
pany, an affiliate of Harvest Fuels, Inc., was restrained and 
preliminarily enjoined on November 3, 1975, by the District 
Court of Harris County, in Houston, Texas, from offering or 
selling securities within and from the state of Texas in viola- 
tion of certain provisions of the Securities Act of the state of 
Texas; and (2) Belmont Oil Company and Ascot Oils, Inc., af- 


SEC DOCKET/41 








fillates of Harvest Fuels, Inc., have made filings pursuant to 
section 3(b) of the Securities Act of 1933 which are under 
orders of temporary suspension. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12150/February 27, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 

File No. SR-NASD-1976-3 


The National Association of Securities Dealers, Inc. sub- 
mitted on February 26, 1976, a proposed rule change under 
Rule 19b-4 to amend Schedule D of the NASD By-Laws by 
eliminating NASDAQ net capital requirements, amending 
block reporting requirements permitting to be quoted certain 
securities registered under the Investment Company Act of 
1940, amending fees for Level | usage, reducing the 
NASDAQ market maker requirement and outlining 
procedures on limitation of access to the NASDAQ system. 


Publication of the submission is expected to be made in the 
Federal Register during the week of March 1, 1976. In order 
to assist the Commission to determine whether to approve 
the proposed rule change or institute proceedings to deter- 
mine whether the proposed rule change should be disap- 
proved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Federa/ 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference should 
be made to File No. SR-NASD-1976-3. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission's Public Reference Room, 1100 “L’”’ Street, N. W., 
Washington, D.C. Copies of the filing will also be available at 
the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


By the Commission, 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12151/March 1, 1976 6 @ 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9182/March 1, 1976 





SECURITIES EXCHANGE ACT OF 1934 

Release No. 12152/March 1, 1976 

NOTICE OF FILING OF PROPOSED RULE CHANGE BY # € 
BOSTON STOCK EXCHANGE File No. SR-BSE-76-1 


The Boston Stock Exchange ("BSE") submitted on March 1, : si 
1976 a proposed rule change under Rule 19b-4 to change 
the composition, term of office, and the selection process of 
the exchange’s Nominating Committee which participates in 
the selection of public and industry Governors of the ex- ee 
change. 

Publication of the submission is expected to be made in the 
Federal Register during the week of March 8, 1976. In order 
to assist the Commission to determine whether to approve 
the proposed rule change or institute proceedings to deter- 
mine whether the proposed rule change should be disap- 
proved, interested persons are invited to submit written 
data, views, and arguments concerning the submission 
within 30 days from the date of publication in the Federa/ 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference should 
be made to File No. SR-BSE-76-1. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission’s Public Reference Room, 1100 L Street, N.W., “ 
Washington, D. C. Copies of the filing will also be available 

at the principal office of the above-mentioned self-regulatory 
organization. ee 
For the Commission by the Division of Market Regulation, 

Pursuant to delegated authority. 


By the Commission, 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 # e 
Release No. 12153/March 1, 1976 

NOTICE OF PROPOSED RULE RELATING TO ' 
TERMINATION OF REGISTRATION OF CLASSES OF 
SECURITIES PURSUANT TO SECTION 12(g) OF THE 2) 
SECURITIES EXCHANGE ACT OF 1934 
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Notice is hereby given that the Securities and Exchange 
Commission has under consideration a proposed rule under 
Section 12(g) of the Securities Exchange Act of 1934 (“the 
Act’’). Section 12(g)(4) provides for termination of registra- 
tion for a class of security registered under Section 12(g) 
when the record ownership of that class is reduced to less 
than three hundred holders. Registration terminates ninety 
days after the issuer files a certification to that effect or 
within such shorter time as the Commission may direct. The 
Commission has not adopted a specific form or prescribed 
the exact format to be used by issuers certifying pursuant to 
this subsection. 


The proposed rule, which would require the filing of a form 
with the Commission by an issuer certifying that the number 
of holders of record of a class of security is reduced to less 
than three hundred persons, will facilitate compliance with 
the Act, expedite the processing of the certification by the 
staff and would parallel the requirement under Rule 15d-6. 


Since the information required by the form under the 
proposed rule will generally be the same as is now required 
by Form 15d-6, the Commission is proposing to amend that 
form to consolidate it with a new form to be used for filing 
notices under Rule 15d-6 and certifications under the 
proposed Rule 12g-4. 


Text of Proposed Rule 12g-4—Certifications of Termination 
of Registration under Section 12(g): 


Pursuant to Section 12(g)(4), termination of registration of a 
class of security shall take effect ninety days, or such shorter 
period as the Commission may determine, after the issuer 
certifies to the Commission on Form 12g-4/15d-6 that the 
number of holders of record of such class of security is 
reduced to less than three hundred persons. If the issuer has 
merged into, or consolidated with another issuer or issuers, 
the form shall be filed by the successor issuer. The form shall 
be filed in addition to any other report required to be filed 
with the Commission in connection with the transaction or 
event which resulted in this decrease in the number of 
holders of record. 


All interested persons are invited to submit their views and 
comments on this proposal to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549 on or before Monday, April 19, 
1976. All such communications should refer to File No. S7- 
617 and will be available for public inspection. 


By the Commission, 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12154/March 2, 1976 


Admin. Proc. File No. 3-4380 


In the Matter of the Application of 


T. JOSEPH WIDMAN 
3301 Washington Boulevard 
Cleveland Heights, Ohio 


For Review of Disciplinary Action Taken by the NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 
Deceiving Employer as to True Identity of Account 
Falsifying Account Information Card 


Where registered representative of member of registered 
securities association failed to disclose true identity of ac- 
count to his employer, falsified the customer account card 
and caused misleading representations to be made to the 
employer about the identity of the account, findings of the 
NASD that he violated its Rules of Fair Practice, sustained, 
and review proceedings, dismissed. 


APPEARANCES: 
T. Joseph Widman, pro se. 


Lloyd J. Derrickson, Andrew McR. Barnes and Richard A. 
Fitzpatrick, for the National Association of Securities 
Dealers, Inc. 


This is an application pursuant to Section 15A(g) of the 
Securities Exchange Act of 1934 by T. Joseph Widman for 
review of disciplinary action taken against him by the 
National Association of Securities Dealers, Inc. (“NASD”). 
The NASD found that, in April 1972, applicant, then a 
registered representative of a member, violated Article Ill, 
Section 1 of the NASD’s Rules of Fair Practice ' by failing to 
disclose the true identity of an account to his employer, 
falsifying the customer account information card, and 
thereafter, through a third party, causing misleading 
representations to be made to his employer about the identi- 
ty of the account. It suspended applicant from association 
with any member of the Association for six months, fined 
him $500, censured him and assessed costs of $429.48. 


Regardless of the purpose for which the account in question 
was established, applicant's failure to disclose its true identi- 
ty when asked by his employer, his deliberate attempts to 
cover up that identity and his knowing entry of false informa- 
tion on the account card are clearly contrary to “high stan- 
dards of commercial honor and just and equitable principles 
of trade.”? Admitting such violation, applicant nevertheless 





' Section 1 of Article Ill requires the observance of high 
standards of commercial honor and just and equitable prin- 
ciples of trade. 


2 Leonard Zigman, 40 S.E.C. 954, 956 (1962). Cf. Leo 
Glassman, Securities Exchange Act Release No. 11929 
(December 16, 1975), 8 SEC Docket 735. 
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disputes the finding of the NASD that his actions were part 
of an “elaborate scheme” to conceal the sale of a “hot 
issue” to his mother and seeks relief from the penalties that 
were imposed. 


The undisputed facts are that, on April 18, 1972, applicant 
was allotted 100 shares of a ‘‘hot issue” at an offering price 
of $10. He sold 50 of those shares to the existing account of 
his parents and 50 to a new account which he opened in the 
name of D. Farber, his mother’s maiden name. Within a day 
he sold the 50 shares in each account.’ There was a profit of 
approximately $200 on the 50 shares sold for the account of 
D. Farber. In early May, the member's vice president for 
operations, in reviewing new accounts, discovered that the 
telephone number given for D. Farber belonged to an un- 
related person; that the bank reference did not check out; 
and that the address and social security number were similar 
to applicant's. Upon questioning by the member, applicant 
identified D. Farber as Dean Farber. Applicant was asked to 
have this individual appear in person, but instead applicant 
had his brother call the member and claim to be D. Farber. 
However, the brother gave his own social security number 
and bank reference, which were different from those written 
on the account card. When confronted with this information, 
applicant indicated that D. Farber was a cousin and claimed 
ignorance of other facts. He was asked by the member to 
resign.’ 


In connection with the NASD’s examination of this matter, 
applicant stated that Dina Farber is his mother’s maiden 
name and that he opened the account in order to present her 
with an anniversary gift in her own name. He explained the 
incorrect telephone number, social security number and 
bank reference on the basis of his inexperience (he was 
about 25 years old at the time and had been in the business 
less than a year) and the general activity and confusion in 
the office at the time of filling out the new account card. 
Applicant claimed that he did not know that selling ‘hot 
issues” to relatives was against the rules, and that he sold 
out both his mother’s and his parents’ accounts as soon as 
he discovered the problem. He admitted that he thereafter 
attempted to cover up the identity of his mother’s account 
by providing false information and by asking his brother to 
aid him in deceiving his employer. He attributed these ac- 
tivities to “panic” resulting from fear of losing his job if his 
allegedly unintentional violation of the rules were dis- 
covered. The NASD found that applicant’s opening of the 
Farber account and subsequent cover-up attempts were part 
of an “elaborate scheme” to deceive his employer and to 
conceal violation of the Association’s restrictions on free 
riding and withholding. The NASD gave weight to a letter 
from applicant's employer which stated that, on the day of 
the distribution in question, the member's president had 
noted in reviewing tickets that applicant had allotted 100 





3 He had also purchased for his parents’ account in the im- 
mediate aftermarket an additional 100 shares at $15.50, 
and sold them about the same time as he sold the shares 
purchased at the offering price. 


* The NASD determined not to take any action against the 
member in connection with applicant's activities since the 
member discovered the problem, investigated it and ter- 
minated applicant. 
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shares of the new issue to his parents’ account. The letter 
further stated that, upon checking the firm’s allocation, the 
president had informed applicant that he could not sell all 
100 shares to his parents and had asked him to sell 50 to 
someone else. Applicant could not recall such a conversa- 
tion and stated that he did not believe that it took place. 


Applicant appeared and testified at the hearings before the 
NASD's District Business Conduct Committee and before a 
subcommittee of the NASD’s Board of Governors. So both 
groups had the opportunity to observe his demeanor and 
assess his credibility. The NASD argues that applicant's 
testimony is simply not credible. While applicant stated that 
he did not recall any request that he confirm only 50 shares 
to his parents’ account, he took steps which appear to be 
consistent with that admonition. He confirmed only 50 
shares to his parents’ account, and he created a fictitious ac- 
count to purchase the additional 50 shares. If he had not 
been aware that he could not sell his entire 100-share allot- 
ment to his parents, there would have been no reason for 
him to have furnished erroneous information on the 
customer account card. We cannot believe that applicant, 
solely by inadvertence, could have used an incorrect 
telephone number, incorrect social security number and in- 
correct bank reference on an account ostensibly opened for 
his mother. With respect to his assertion that his actions 
were motivated by confusion due to the hectic activities of 
the day and were not the result of any preconceived plan, 
the evidence shows that he had only three transactions the 
entire day, including the one for his parents’ account and the 
one for the fictitious account. 


We are persuaded that, despite applicant’s youth and inex- 
perience, his activities involved more than a mere mistake in 
judgment, and that the initial wrong was compounded by 
attempts to conceal it by deliberately deceiving his 
employer. The securities business is one in which honesty 
and candor are essential. Accordingly, the NASD’s sanctions 
cannot be deemed excessive. We sustain its findings and the 
sanctions that it imposed. 


IV. 
An appropriate order will issue. 


By the Commission (Chairman HILLS and Commissioners, 
LOOMIS, EVANS, SOMMER and POLLACK). 


By the Commission, 


George A. Fitzsimmons 
Secretary 
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Release No. 12154/March 2, 1976 


Admin. Proc. File No. 3-4380 


In the Matter of the Application of 
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T. JOSEPH WIDMAN 
3301 Washington Boulevard 
Cleveland Heights, Ohio 


For Review of Disciplinary Action Taken by the NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC. 


ORDER DISMISSING REVIEW PROCEEDING 

On the basis of the Commission's opinion issued this day, IT 
IS ORDERED that this review proceeding be, and it hereby 
is, dismissed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12155/March 2, 1976 
Admin. Proc. File No. 3-4727 


In the Matter of 

SCHERL, EGENER & BASSUK, INC. 
(BD 8-17364) 

(IA 801-8982) 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these administrative proceedings under the Securities Ex- 
change Act of 1934 ("Exchange Act”), and the Investment 
Advisers Act of 1940, Scherl, Egener & Bassuk, Inc. 
(‘Registrant’), a registered broker-dealer and investment 
adviser, failed to answer the order that instituted these 
proceedings and is therefore in default.' 


On the basis of that order, it is found that: 


1. Registrant willfully violated Section 15(c)(3) of the Ex- 
change Act, and Rule 15c3-1 thereunder; 


2. Registrant willfully violated Section 17(a) of the Ex- 
change Act and Rules 17a-3 and 17a-4 thereunder; 
and 


3. On September 10, 1974, upon Registrant's consent, 
United States District Judge Thomas P. Griesa issued 
a Final Judgment of Permanent Injunction enjoining 
Registrant from further violations of Sections 15(c)(3) 
and 17(a) of the Exchange Act, and Rules 15c3-1, 
17a-3, and 17a-4 thereunder. 


In view of the foregoing, it is in the public interest to revoke 
Registrant's broker-dealer and investment adviser 
registrations. 


Accordingly, IT |S ORDERED that the registrations of Scherl, 





' Rule 7(e) of the Commission's Rules of Practice provides 
that the allegations in that order may be deemed to be true 
as to a defaulting respondent. 


Egener & Bassuk, Inc., as a broker-dealer and investment 
adviser be, and they hereby are, revoked. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12156/March 2, 1976 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 501/March 2, 1976 


The Commission has revoked the broker-dealer and invest- 
ment adviser registration of Scherl, Egener & Bassuk, Inc. 
(Scherl’’) of New York City. The sanctions are based upon 
findings that Scher! willfully violated the net capital and 
bookkeeping provisions promulgated under the Securities 
Exchange Act of 1934 and upon the entry of a final judg- 
ment of permanent injunction, upon Scherl’s consent, en- 
joining Scherl from further violations of the above provisions 
of the Securities laws. 


Scherl failed to file an answer in response to the Order for 
Public Proceedings (‘Order’) and, thus, was found to be in 
default. Pursuant to the provisions of Rule 7(e) of the Com- 
mission's Rules of Practice with respect to a defaulting par- 
ty, the Commission deemed the allegations in the Order to 
be true and imposed the above sanctions. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12157/March 2, 1976 


RULES OF NATIONAL SECURITIES EXCHANGES 
RELATING TO MEMBERSHIP AND ASSOCIATION WITH 
MEMBERS 


(File No. S7-618) 


The Commission today announced that it was undertaking a 
general inquiry with respect to rules of national securities 
exchanges (“exchanges”) relating to membership and 
association with members in light of the amendments made 
by the Securities Acts Amendments of 1975' to the 
Securities Exchange Act of 1934.? As indicated more fully 
below, a principal concern recently with such rules has been 
the issue of “foreign membership.” In order to provide 
background information for interested persons, the Commis- 
sion also is releasing the following staff synopsis relating to 
exchange membership and association with members, with 
emphasis on foreign aspects. 





' Pub. L. No. 94-29 (June 4, 1975) (hereinafter referred to 
as the 1975 Amendments). 


215 U.S.C. 78 et. seg. (hereinafter referred to as the Act. 
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|. Introduction 


On February 8, 1974, the Commission published a release 
requesting comments on a series of questions concerning 
the issues of foreign membership in the national securities 
exchanges and foreign access to the U.S. securities markets 
(the ‘Foreign Membership Release”). Information was 
sought on the need for, and desirability of, changes in the 
rules, policies, practices, and procedures of the Commission 
and of the exchanges and the National Association of 
Securities Dealers, Inc. (the NASD") with respect to the ap- 
propriate terms and conditions for foreign participation, by 
whatever means, in the U.S. securities markets. Although 
the Commission previously had referred to aspects of 
“foreign access,“ the Foreign Membership Release marked 
the first time that the Commission formally had requested a 
discussion of the issues and problems by interested persons. 
Theretofore, exchanges had had the primary responsibility 
for prescribing conditions under which foreign persons could 
obtain membership or access.® Generally, the New York 
Stock Exchange, Inc. (the “NYSE”) and the American Stock 
Exchange (the “Amex’’) placed strict restrictions on the 
availability of membership or access to foreign persons in 
comparison to the regional exchanges. With the enactment. 
of the 1975 Amendments, the statutory framework within 
which foreign membership questions may be considered 
was revised substantially. The effect of that revision was in- 
itially reviewed in an exchange of letters between the NYSE 
and the Commission.® 





3 Securities Exchange Act Release No. 10634. At that time, 
foreign membership and foreign access had two different 
meanings. ‘Foreign membership” referred to membership in 
a United States exchange by an entity organized under the 
laws of a foreign country, which is authorized to perform the 
functions of a broker-dealer under the laws of its country of 
origin, or by a broker-dealer organized under the laws of a 
state of the United States and owned, controlled by, or 
otherwise affiliated with foreign persons. ‘Foreign access” 
referred to the availability of a professional discount from the 
fixed commission rate, then effective, to a foreign broker- 
dealer or to a United States broker-dealer affiliated with 
foreign persons for agency orders of public customers ex- 
ecuted on an exchange. Today, fixed minimum commission 
rates have been abolished generally pursuant, first, to 
Securities Exchange Act Rule 19b-3 and, second, to the 
1975 amendments, i.e., amended Section 6(e)(1) of the Act. 
To that extent, current problems with respect to foreign en- 
tities, or affiliates thereof, engaged in broker-dealer activities 
concern the availability of membership in each exchange to 
such entities and are subsumed under the heading of 
“foreign access.” 


* See, e.g., Statement of the Securities and Exchange Com- 
mission on the Future Structure of the Securities Markets, at 
21-22, 24 (1972) (hereinafter referred to as the Future 
Structure Statement) and Securities Exchange Act Release 
No. 9950, at 8, 162-65 (Jan. 16, 1973). 


5 See Securities Exchange Act Release No. 10634, at 1-4 
(Feb. 8, 1974). 


® See ieiter dated November 13, 1975, from James J. 
Needham to Roderick M. Hills and letter dated December 4, 
1975, from Roderick M. Hills to James J. Needham. File No. 
S$7-618. 
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On February 5, 1976, the NYSE filed with the Commission 
pursuant to Section 19(b)(1) of the Act proposed Rules 309 
and 310’ which would limit foreign membership on the 
NYSE. On February 25, 1976, the Commission advised the 
NYSE of the forthcoming institution of the inquiry on ex- 
change rules relating to membership and association with 
members and suggested withdrawal of such proposed rules 
pending the completion or further progress of the inquiry.® 


ll. History 
A. Background 


For several years there has been a dichotomy in the treat- 
ment by exchanges of foreign entities applying for 
membership. The NYSE and the Amex have over the years 
regulated membership on their respective exchanges by 
reference to three basic criteria: financial responsibility, 
competency and the characteristics of any controlling per- 
son of the applicant (the so-called “parent test’). Of course, 
an applicant has always been required to purchase a seat 
from an existing seatholder. 


The parent test was designed to prohibit membership for 
broker-dealer applicants if their parent was an institution or 
a foreign entity. The restriction was generally thought to be 
an attempt to prevent institutions and foreign entities from 
having an opportunity to “recapture” commissions paid on 
their portfolio brokerage transactions; the parent, of course, 
would have a claim on any profits of the subsidiary derived 
from brokerage commissions paid by the parent to the sub- 
sidiary. While the abolition of fixed minimum commission 
rates has largely eliminated the need to view ownership of 
exchange member firms by institutions as a recapture 
device, NYSE rules continue to apply a “primary purpose” 
test, provide that ownership of the capital or profit of a 
member organization, by all persons as a group who are not 
United States or Canadian citizens shall not exceed 45% 
require each applicant to be a U.S. citizen, and forbit any 
member corporation from having a board of directors with 
less than a majority of members or allied members of the ex- 
change. In the 1960's, the regional exchanges saw an op- 
portunity to compete with the NYSE and the Amex for 
business and adopted comparatively liberal rules with 
respect to membership by subsidiaries of institutions and 
foreign entities to become members. The Midwest Stock Ex- 
change, for example, grants membership to any applicant 
who is at least 21 years old and a citizen of the United 
States or an approved country, e.g., United Kingdom, 
Switzerland, West Germany, Belgium, France, The 
Netherlands, Italy and Japan, and who satisfies other basic 
criteria.'° And many such subsidiaries did become members, 





’ See File No. S7-618. 


8 See letter dated February 25, 1976, from Roderick M. Hills 
to James J. Needham. File No. S7-618. 


°New York Stock Exchange Constitution, Article IX, and 
Rule 314.14, CCH NYSE Guide, Vol. 2, Paragraphs 1402 
and 2314 (1975). 


'© Midwest Stock Exchange Bylaws, Article |, Rule 1, CCH 
MSE Guide, Paragraph 2021 (1975). 
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particularly of the PBW, Boston and Pacific Stock Ex- 
changes."' 


Following three months of hearings in the Fall of 1971, 
the Commission determined that exchanges should be re- 
quired to have uniform membership provisions in certain 
respects.'? During the period in which fixed minimum com- 
mission rates for exchange transactions were permitted to 
continue in effect, the Commission was persuaded that in- 
stitutions should not be permitted to have broker-dealer sub- 
sidiaries on exchanges solely for the purpose of recapturing 
commission dollars.'? At the same time, however, the Com- 
mission did not perceive any ‘reason either of law or 
policy’’'* why exchanges should be able to exclude broker- 
dealer subsidiaries of institutions if those subsidiaries in- 
tended to do business for the general public. In other words, 
before the complete phase-out of fixed rates, institutions 
would have to treat their subsidiaries as separate profit 
centers and not as recapture mechanisms. This determina- 
tion ‘‘necessarily implied elimination of the so-called ‘parent 
test.”’’'® 


The Commission did not come to firm conclusions at that 
time, however, with respect to subsidiaries of foreign en- 
tities. The Commission recognized that: “‘[I|t is relevant to a 
discussion of exchange membership to consider whether 
brokers conducting a public business but controlled or 
owned by foreign entities should be permitted to become 
members of our exchanges.”'® But operating under the Act 
prior to its revision by the 1975 Amendments, the Commis- 
sion offered only a suggestion for resolution of the foreign 
membership question ‘in the context of reciprocal access to 
foreign securities exchanges, with the goal of open access 
under equivalent competitive conditions for all qualified 
brokers of all nations.’’'’ 


In 1973, the Commission adopted Rule 19b-2, now 
rescinded,'® with respect to the appropriate utilization of ex- 
change membership during the transition to competitively 
determined commission rates. In noting that it was 
abrogating the parent test, the Commission stated: 


As adopted, Rule 19b-2 requires each securities ex- 
change registered with the Commission to make ex- 
change membership available to any person or entity, 





'' The PBW Stock Exchange was’particularly successful in 
attracting domestic institutions; the Boston Stock Exchange 
in attracting European institutions and broker-dealers; and 
the Pacific Stock Exchange in attracting subsidiaries of 
Japanese broker-dealers and west coast institutions. 

‘2 Future Structure Statement, at 21-22. 

Sek, 

Ud. 

'5 Id. 

'6/d., at 24. 

td. 


'8 See Securities Exchange Act Release No. 12055 (Jan. 27, 
1976). 


assuming minimum standards of financial responsibili- 
ty and competency are met, provided only that each 
member demonstrate his commitment to compete for 
the public’s exchange securities business.'? 


The Commission continued, however, to hold open the 
foreign membership question: “The Commission is not now 
prepared to mandate that all exchanges must permit such 
members |/.e., affiliates of foreign entities] or that all ex- 
changes must not. This issue needs more study and 
analysis."?° The Commission reiterated this position three 
months later: 


The interest of foreign investors in purchasing and sell- 
ing U.S. securities has increased considerably within 
the last few years. Commensurate with this increased 
trading interest, foreign brokers and foreign banks per- 
forming the brokerage function have increasingly 
sought wider access to our securities markets to per- 
form brokerage services for their customers. Sub- 
sidiaries of a number of such foreign banks and 
brokers currently are members of those national 
securities exchanges which permit such 
membership .... 


At least until competitive rates are introduced 
domestically, it may be expected that the interest of 
foreign broker-dealers and institutions in membership 
on and access to U.S. exchanges will continue to be 
strong. This interest, however, raises a number of 
problems, including difficulties of adequate exchange 
surveillance and inspection programs, particularly in 
view of secrecy laws in some countries, and foreign 
enforcement of exchange rules.... 


In view of these potential regulatory problems, and the 
general paucity of data and expertise in this area, the 
Commission feels that it is necessary and appropriate 
to study and analyze the terms and conditions, if any, 
upon which foreign participation in our securities 
markets should be permitted. To assist thie Commis- 
sion in studying the subject of foreign access, we con- 
template issuing a release in the near future re- 
questing public comments on a variety of issues.?' 


Subsequently, in response to the Foreign Membership 
Release, 47 respondents submitted approximately 400 
pages of comments. They represented foreign banks, foreign 
broker-dealers, U.S. affiliates of foreign broker-dealers, 
national securities exchanges, the NASD, the Securities In- 
dustry Association (the ‘SIA”), U.S. broker-dealers, one 
foreign stock exchange, the Association of German Stock 
Exchanges, and other persons. A summary of the responses 
is set forth as Appendix A. 


The NYSE in response to the Foreign Membership 
Release revised and reissued its policy statement. Its three- 





'S Securities Exchange Act Release No. 9950, at 8 (Jan. 16, 
1973). 


20/d., at 162-65. 

2' Securities and Exchange Commission Policy Statement on 
the Structure of a Central Market System, at 60-61 (March 
29, 1973). 


SEC DOCKET/47 








pronged position stated: 


(1) There should be a uniform national policy (in place 
of the separate approaches of the NYSE and the Amex 
in comparison to the regional exchanges). 


(2) Foreign-controlled broker-dealers operating in the 
U.S. should be required to conform to all U.S. laws, in- 
cluding the Glass-Steagall Act. 


(3) Foreign access generally should be permitted only 
on the basis of “mutual nondiscrimination,” under 
which U.S. broker-dealers would be accorded national 
status in foreign countries.” 


The principle of “mutual nondiscrimination,” as expounded 
by the NYSE, means that direct access to exchanges for a 
broker-dealer controlled by a foreign institution (not doing 
commercial banking in the United States) would be linked to 
a grant of ‘national treatment,” in the country of organiza- 
tion of the foreign institution, for U.S. controlled broker- 
dealers. National treatment, in turn, contemplates a U.S. 
broker-dealer (or its subsidiary) being subject to regulation 
which, in the NYSE’s judgment, is equal to but no greater 
than what a broker-dealer would receive in its domiciliary 
country.?3 


The impact of the National Banking Act of 1933 (the 
“Glass-Steagall Act’) on the issue of the provision of 
brokerage services and exchange membership has been the 
subject of some controversy. While one commercial bank is 
a NYSE member, the NYSE generally has maintained that a 
combination of commercial banking and brokerage activities 
is prohibited by the Glass-Steagall Act.2* The Glass-Steagall 
Act generally prohibits national banks and Federal Reserve 
member banks from engaging both in commercial and in- 
vestment banking activities, that is, “dealing” in corporate 
securities. It also prohibits those engaged in an investment 
banking business from accepting deposits subject to check. 
In continental Europe, however, banks frequently conduct 
both commercia! and investment banking activities. U.S. 
banks, operating through “Edge Act’ corporations, are 
released from the proscriptions of the Glass-Steagall Act 
with respect to investment banking activities in those coun- 
tries which permit a combination of commercial and invest- 
ment banking, and generally compete in all areas of ac- 
tivities permitted in the particular country.”® 


In practice, an anomaly has developed in the administra- 





2 New York Stock Exchange Staff Response to SEC Release 
on Foreign Broker-Dealer Membership Access, New York 
Stock Exchange, inc., at 5-6, 16-17, 41 (1974); 
Recommendations on Access and Membership by Foreign- 
Controlled Broker-Dealers to the U.S. Securities Markets, 
Advisory Committee on International Capital Markets, New 
York Stock Exchange, Inc., at 6-11 (1974). 


3 As the principle of ‘‘mutua!l nondiscrimination’’ was ad- 
vanced by the NYSE before the passage of the 1975 
Amendments, it was not formulated with a view toward 
Sections 6 and 11 of the Act, as amended. 


*8 New York Stock Exchange, Inc. and Investment Company 
Institute v. James E. Smith, Comptroller of the Currency, 
Department of the Treasury, |Current Volume] CCH Fed. 
Sec. L. Rep. § 95,370 (D.D.C. 1975). 
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tion and interpretation of the Glass-Steagall Act in the 
United States. Foreign banks have formed two sets of sub- 
sidiaries to operate in the United States; one does commer- 
cial banking as a state chartered bank (or the parent may 
open an agency, branch, or representative office licensed un- 
der state law), without joining the Federal Reserve, and 
therefore escapes that part of the prohibition of the Glass- 
Steagall Act applicable to commercial banks. The other sub- 
sidiary does investment banking. No question has been 
raised under the Glass-Steagall Act; yet, it is accepted that 
an American bank (or investment bank) could not achieve 
the same result by, for example, using an off-shore sub- 
sidiary as a vehicle through which to control an investment 
banking (or commercial banking) business.2° The anomaly 
has generated proposed legislation which would retroac- 
tively cure the initial interpretative lacuna; in some versions, 
the proposal would grandfather existing foreign-controlled 
combinations of subsidiaries doing investment banking and 
commercial banking within the United States.?’ 


B. The 1975 Amendments 


Section 6 of the Act, before the 1975 Amendments, did 
not make any reference to standards for exchange 
membership and provided specifically that nothing in the Act 
was to be construed to prevent any exchange from adopting 
and enforcing any rule not inconsistent with the Act.?® The 
1975 Amendments radically altered the statutory 
framework, by providing in amended Section 6 of the Act a 
comprehensive set of standards for exchanges. the 1975 
Amendments were the culmination of a five-year legislative 
process to overhaul the Act and to provide additional 
regulatory authority to the Commission in order to facilitate 
the development of a national market system. 


While the legislative drafting had started several years 
earlier, the Senate did not address the issue of membership 
standards on exchanges until January 17, 1975, when 
$.249 was introduced.” That bill contained the membership 





2° See Edwards, Regulation of Foreign Banking in the United 
States: International Reciprocity and Federal-State 
Conflicts, 13 Colum. J. Transnat'l. L. 239 (1974); Lichten- 
stein, Foreign Participation in United States Banking: 
Regulatory Myths and Realities, 15 B.C. Ind. & Com. L. Rev. 
879 (1974); Utley Ill, Foreign Banks’ Affiliation with United 
States Broker-Dealers: The Statutory Language and 
Assumptions of the Bank Holding Company Act, 7 L. & 
Policy Int'l Bus. 1 (1975). 


“Pld. 


27 See, e.g., S.958, 94th Cong., 1st Sess. (1975). S.958 was 
proposed at the request of the Board of Governors of the 
Federal Reserve System and is substantially similar to S. 
4205, a bill introduced during the 93d Congress. 
Congressman Rees has proposed a different bill entitled 
“international Banking Act of 1975,” but has yet to in- 
troduce it in the Congress. On February 25, 1976, 
Congressmen Reuss and St Germain proposed a third bill 
entitled the “Financial Reform Act of 1976” which also has 
not been introduced in the Congress to date. 


28 Subject, of course, to the former provisions of Section 
19(b). 


294th Cong., 1st Sess. (1975). 
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provisions which later bacame law on June 4, 1975; Sec- 
tion 6(b)(2) states generally that any registered broker- 
dealer may become a member subject only to the provisions 
of Section 6(c) which delineates the grounds upon which 
membership may be denied. 


$.249, as introduced on January 17, 1975, was in effect 
a consolidation of all the previous Senate securities bills, /.e., 
S.470 (commission rates and institutional membership), 
$.2519 (national market system), S$.2474 (municipal) 
securities) and S.2058 (clearing and processing) which had 
been passed in the preceding Congress but not acted upon 
by the House. The membership provisions of $.249 as in- 
troduced on January 17, 1975, were taken from H.R. 5050. 


The House never directly addressed the issue of foreign 
ownership of an exchange member firm, preferring a broader 
examination of the “seat’’ concept. H.R. 5050 as originally 
introduced on March 3, 1973, contained what was called an 
“open membership” provision. Proposed Section 6(b)(2), as 
set forth in H.R. 5050, would have required: 


[That]... the rules of the exchanges provide that any 
broker or dealer registered under this title may 
become a member of such exchange in conformity 
with the requirements of subsection (m) of this sec- 
tion. 


Section 6(m) of H.R. 5050 then stated the only grounds on 
which membership could be denied: failure to meet com- 
petency and financial responsibility standards. In addition, 
Section 6(m) permitted an exchange to limit the number of 
members allowed on the floor, but not the number of 
memberships generally available. The NYSE, in its testimony 
on H.R. 5050,°° states that it could not support the open 
membership and competitive commission rate provisions.®*' 
While the NYSE submitted its foreign access position for the 
record,*? the NYSE witnesses focused on the more fun- 
damental ramifications of open exchange membership. 
While S.249, as introduced on January 17, 1975, had the 
open membership provisions (including the provision permit- 
ting an exchange to limit on/y the number of members per- 
mitted on the floor), the 1975 Amendments as finally 
enacted included a Section 6(c)(4) which permits exchanges 
to limit the number of all members, not just those permitted 
on the floor, subject to Commission oversight. 


During early 1975, the NYSE for the first time pressed 
publicly for a right to limit membership by subsidiaries of 
foreign entities. A NYSE memorandum of comments on 
S$.249 noted: 


Subparagraphs (A) and (B) of paragraph (2) |of 
proposed new §6(c)| severely limit the bases on which 
an exchange may deny or condition membership or 
bar a person from becoming associated with a 
member. As written paragraph (2) would require the 





3° Hearings on H.R. 5050 before the Subcomm. on 
Commerce and Finance of the House Comm. on interstate 
and Foreign Commerce, 93d Cong., 1st Sess. 867-1354 
(1973). 


31 /d., at 871-74. 


2 /d., at 1084-1102. 


exchange to admit to membership foreign broker- 
dealers or broker-dealers having foreign parents. In 
addition, a whole host of other requirements would 
necessarily be eliminated as a matter of federal law. 
For example, the longstanding NYSE requirement that 
the ‘primary purpose” of every member organization 
must be the transaction of business as a broker or 
dealer in securities would be abrogated, though there 
has been no showing, to our knowledge, that this 
provision is not an entirely appropriate requirement 
based upon sound regulatory considerations. Indeed, 
the Commission has not quarreled with this position. 


Subsection (c) of the Bill should be amended so as to 
permit an exchange to deny or condition membership 
or to bar or to condition a natural person from becom- 
ing associated with a member on any basis provided in 
its rules which is found acceptable by the Commission 
and is consistent with the requirements of the Act, and 
the rules thereunder.** 


The NYSE stated that one of the five most important 
deficiencies in the legislation was the manner in which 
foreign access was treated. The NYSE Chairman sum- 
marized thé extensive NYSE memorandum of objection as 
follows: 


If | may just summarize now, the major problems we 
find in the current draft of S.249—and which are dis- 
cussed at greater length in the memorandum attached 
to my prepared statement: 


** © # # 


5. We believe the bill should not permit open access 
to U.S. markets for foreign broker-dealers without the 
addition of suitable reciprocal provisions.** 


Both the House and Senate were made aware of the op- 
position of the NYSE to the fact that Section 6 would permit 
a subsidiary of a foreign entity to become a member of an 
exchange. Nevertheless, the basic membership provisions 
were not revised.*° Instead, an amendment to Section 6(c), 
i.e., Section 6(c)(3)(C), was proposed, authorizing an ex- 
change to bar any person from becoming associated with a 
member if such person does not agree: (1) to supply to the 
exchange information with respect to its relationship and 
dealings as specified by exchange rules; and (2) to permit 
the examination of its books and records to verify the ac- 
curacy of any information so supplied. Section 6(c)(3)(C) 
provides only that the associated person must permit ex- 
amination. The drafting thus allows development of flexible 
procedures, under appropriate circumstances, for examina- 
tion of associated persons by a reputable third party. Section 
6(c)(3)(C) would insure that an exchange could monitor 





°3 Hearings on S.249 Before the Subcomm. on Securities of 
the Senate Comm. on Banking, Housing and Urban Affairs, 
94th Cong., 1st Sess., at 404 (1975). 


“ld; at S00. 

> For further information with respect to the legislative 
process, see letter dated November 7, 1975, from Donald L. 
Calvin, NYSE Vice President, to Chairman Hills. File No. S7- 
618. 
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compliance with, for example, Section 11(a), which makes it 
unlawful for a member to effect a transaction on the ex- 
change for its own account, the account of an associated 
person, or an account over which it or its associated person 
exercises investment discretion. The prohikition on 
members’ trading for an associated person is sufficiently 
broad so as to prohibit a member firm from effecting any 
transaction for the account of a parent or sister corporation, 
regardless of the economic interests of the parent or sister 
corporation in the account. That prohibition reaches all trans- 
actions effected by a member for an omnibus account 
carried in the name of its parent or subsidiary or other 
associated person—foreign or domestic.*® Absent any 
justifiable regulatory reason, however, it would appear ap- 
propriate to subject transactions by a member firm for its 
foreign subsidiaries to the same tests as transactions by a 
member firm for its foreign parent. Many of the problems 
which are viewed as stemming from increased access to 
United States securities markets by foreign persons may be 
present also in the case of existing member firms doing 
business for foreign subsidiaries and affiliates.°’ 


Thus, while the Act no longer permits exchanges to use 
any variation of a “parent” test, there are a variety of 
provisions that may be brought to bear on regulatory 
problems including those, if any, associated with foreign 
membership. For example, whereas questions relating to 
membership and association with members are treated 
primarily in Section 6, the Commission is authorized to ad- 
just regulation to fit particular circumstances by provisions 
such as Sections 11(a) and 23(a). In general, however, the 
provisions of Section 6 appear to be primarily the relevant 
provisions for exchange rules. 


C. Recent Developments 


On November 13, 1975, James J. Needham, Chairman of 
the NYSE, wrote Chairman Hills to review the recent history 
of the dialogue between the Commission and the NYSE with 
respect to foreign membership.*® The Chairman responded 
on December 4, 1975, pointing out: 


(1) the 1975 Amendments altered the context in 
which “foreign access’ issues could be considered; 


(2) the Commission's staff was of the view that, un- 
der Section 6 of the Act, an exchange may not deny 
membership to a _ registered broker-dealer solely 
because it is owned or controlled by foreign persons; 
and 


(3) exchanges, subject to Commission review under 
Section 19(b) of the Act, and the Commission possess 
broad discretionary authority to regulate, in 
furtherance of the purposes of the Act, the utilization 
of foreign controlled or affiliated members. 





36 The Commission has proposed Securities Exchange Act 
Rule 11a1-2 to provide relief in situations where no 
associated person has an economic interest in, or exercises 
investment discretion over, its account for which its member 
effects exchange transactions. See Securities Exchange Act 
Release No. 12055, at 9-10 (Jan. 27, 1976). 


wid. -at 11, 


38 Note 6 supra. 
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The Commission subsequently proposed for com- 
ment®® Securities Exchange Act Rule 11a1-2, which 
would apply a look-through approach to transactions 
effected for affiliates of members regardless of 
whether the affiliates were foreign or domestic and 
whether or not the foreign affiliate was a parent of a 
member firm or a subsidiary of a member firm. The 
Commission has also asked a number of questions 
relating to foreign membership in the context of Sec- 
tion 11(a) of the Act with a view to refocusing the 
analysis of issues and problems, if any, presented by 
foreign membership and membership generally in 
terms of the new statutory scheme under the 1975 
Amendments as well as the changes in the United 
States securities markets which are occurring as a 
consequence of the elimination of fixed commission 
rates. 


In regard to the recent filing of two proposed rule changes 
by the NYSE, the Commission, as noted earlier, advised the 
NYSE of the forthcoming inquiry on exchange rules relating 
to membership and association with members and 
suggested the NYSE consider withdrawal of such proposed 
rules pending completion or further progress of the inquiry.*° 
Proposed NYSE Rule 309 would exclude from membership 
any member organization whose parent is not a citizen of 
the United States or a corporation or partnership created or 
organized under the laws of the United States, but whose 
parent's nation of domicile and/or principal place of business 
grants ‘‘similar access or affiliation’’ to U.S. broker-dealers 
and their affiliates. Proposed NYSE Rule 310 would prohibit 
a member organization, or its associate, from being or func- 
tioning as a commercial bank within the United States or 
any State thereof.*' 


The Commission has today written to each exchange as 
follows: 


The Commission is currently considering making an in- 
quiry with respect to certain exchange rules pertaining 
to membership and association with members that do 
not appear to comply with Section 6 of the Securities 
Exchange Act of 1934 (the ‘“Act’’). In particular, it 
appears to the Commission at this time that rules of 
exchanges relating to membership and association 
with members, such as the rules of your exchange 
which are described in the attached Commission staff 
memorandum, may not be consistent, in one or more 
respects. with: 


1. Section 6(b)(2) which requires that, subject to the 
provisions of Section 6(c), exchange rules provide that 
any registered broker or dealer or natural person 
associated with a registered broker or dealer may 





32 Securities Exchange Act Release No. 12055 (Jan. 27, 
1976). The Commission also announced the rescission of 
Securities Exchange Act Rule 19b-2, adopted Securities Ex- 
change Act Rule 11a1-1(T), and proposed to adopt an 
amendment to Securities Exchange Act Rule 17a-(a)(3)(9), 
and a request for comment with respect to such Commis- 
sion actions and Section 11(a) generally. 


49 Note 8 supra. 


41 See File No. S7-618. 
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become a member of such exchange and any person 
may become associated with a member thereof; 


2. Section 6(b)(5) which requires in part that the rules 
of exchanges be designed to remove impediments to 
and perfect the mechanisms of a free and open market 
and a national market system, and, in general, to 
protect investors and the public interest and that they 
may not be designed to permit unfair discrimination 
between customers, issuers, brokers, or dealers, or to 
regulate by virtue of any authority conferred by the Act 
matters not related to the purposes of the Act or the 
administration of the exchange; and 


3. Section 6(b)(8) which requires that exchange rules 
not impose any burden on competition not necessary 
or appropriate in furtherance of the purposes of the 
Act. 


Under the Act, the Commission may determine to follow 
one or more courses of action with respect to particular ex- 
change rules. Under Section 19(c), the Commission may, for 
example, amend exchange rules if necessary or appropriate 
to insure the fair administration of the exchange, to conform 
exchange rules to requirements of the Act and the rules and 
regulations thereunder applicable to exchanges or otherwise 
in furtherance of the purposes of the Act. Alternatively, the 
Commission is authorized under Section 31(b) of the 
Securities Acts Amendments of 1975, among other things, 
to impose limitations on the activities, functions and 
operations of an exchange if the Commission finds, after 
notice and opportunity for hearing, that the exchange rules 
do not comply with the Act and if six months’ written notice 
has been given specifying the respects in which the ex- 
change is not in compliance with the Act. In addition, of 
course, the Commission could determine, in many 
situations, to adopt its own substantive rules directly or to 
invoke other remedies as appropriate to ensure compliance 
with the provisions of the Act. 


While the Commission is specifying in this letter certain 
areas or types of exchange rules which do not appear to 
comply with particular provisions of the Act, the Commis- 
sion has not now reached any conclusion on how it will 
proceed with its inquiry.' Nor should the identification of 
particular exchange rules respecting noncompliance with 
provisions of the Act be construed to indicate that there may 
not be questions with respect to compliance of other ex- 
change rules with the Act. 


Prior to any further action by the Commission, your ex- 
change is requested to review carefully the types of rules 
discussed in the attached memorandum in light of the 
provisions of the Act specified herein. In particular, to the ex- 
tent that you concur that rules of your exchange of the type 
described in the attached memorandum are inconsistent 
with the Sections of the Act cited above, we ask that your 
exchange, as promptly as possible and without waiting for 
further proceedings by the Commission, take all necessary 
action to adopt appropriate amendments.? The Commission 
also would appreciate receiving any presentation of views, 
data and arguments that you may wish to make in regard to 
any of the rules. We would hope that you could make, by 
April 15, 1976, a preliminary statement as to amendments 
adopted, or to be adopted, and, if applicable, a preliminary 
presentation as to rules which you have been advised are 
consistent with the Act. 


‘In adopting Rule 19b-4(g), the Commission determined in- 
itially to offer exchanges an opportunity to provide relevant 
information on exchange rules prior to any Commission ac- 
tion to provide general implementation of the Securities 
Acts Amendments of 1975 with respect to exchange rules. 
Each exchange commenting on Rule 19b-4(g) has been 
quite critical of these requirements. Accordingly, the Com- 
mission intends to propose the repeal of Rule 19b-4(g) and 
will not in any event require the filing of reports by April 1, 
1976. 


?In any proceeding to review the denial of membership or 
the barring of any person from becoming associated with an 
exchange member which involved any of the types of rules 
described in the attached memorandum the Commission 
would be required to determine whether any of such rules 
are, or were applied, in a manner consistent with the pur- 
poses of the Act. Accordingly, to the extent that you agree 
that any of the types of rules described in the attached 
memorandum are inconsistent with the Sections of the Act 
cited above, your exchange may wish to consider suspend- 
ing enforcement of those rules pending completion of any 
necessary formal action. 


The staff memorandum attached to those letters de- 
scribed types of exchange rules on membership and associa- 
tion with members which raise questions under the 
enumerated sections of the Act,‘? including eligibility for 
membership, regulation of foreign persons, restrictions on 
the formation and operation of member or associated cor- 
porations, partnerships anc other business organizations, 
limitations on the primary purpose of such organizations, 
requirements on business associations, and rules on spon- 
sorship. 


Such exchange rules on membership and association 
with membership appear to deny, restrict, or condition the 
ability of a registered broker-dealer, or a natural person 
associated therewith, to acquire a membership or the ability 
of any person to associate with a member. In terms of 
eligibility rules, the NYSE and other exchanges require, for 
example, an applicant for election as a member to be at least 
21 years old and a citizen of the United States.*? The NYSE 
will not approve a member corporation unless every owner 
of 5% or more of the outstanding stock is a member, allied 
member or approved person. The Boston Stock Exchange 
requires every applicant to be at least 21 years of age, to ob- 
tain the sponsorship of at least two members, and to furnish 
a written report upon his physical condition; members may 
also “blackball” an applicant. Other exchanges fail to state 
the terms of eligibility or the type of objections by members 
that are sufficient to defeat a membership application. 


Various exchanges have rules particularly related to 
foreign persons. The NYSE, for exampie, provides that every 
member partnership and member corporation must be 
created or organized under the laws of, and to maintain its 
principal piace of business in, the United States or Canada or 
any state or province thereof and that no member firm or 
member corporation may have as a parent any person other 
than a citizen of the United States or Canada or a corpora- 





42 The staff memorandum is reprinted as Appendix B. 


43 The exchange rules herein cited or referred to may be 
found by examination of the staff memorandum. 
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tion or partnership created or organized under the laws of 
such countries or states or provinces thereof. The Chicago 
Board Options Exchange, Inc. prohibits a member 
organization’s affiliation with a parent organization which is 
not organized under the laws of the United States or such 
other country as is approved by it. Amex Rule 319(c) 
provides, as does NYSE Rule 314.14, that neither the in- 
terest in capital nor in profit of a regular member organiza- 
tion, owned by all persons as a group who are not United 
States or Canadian citizens, shall exceed 45%. 


Among examples of exchange rules limiting the formation 
and operation of member organizations or associated 
organizations, NYSE Rule 321 requires, for example, a 
member organization to show ‘‘adequate reason” for the for- 
mation of a corporate affiliate; and, a corporate affiliate may 
conduct only an underwriting or dealer business, investment 
advisory business, or business acceptable to the NYSE but 
may not act on an agency basis. The PBW Stock Exchange, 
Inc. does not allow a member to be an officer or director of, 
or own or control, directly or indirectly, a substantial interest 
in, a corporation engaged in the securities business which is 
not a member corporation, without the permission of the 
PBW. The Amex places restrictions on any regular member 
organization which does not have any outstanding, freely 
transferable security. The NYSE requires a majority of the 
board of directors of a member corporation to be members 
or allied members. 


The exchanges generally have rules governing the pur- 
pose of the business of a member or member organization. 
The NYSE, for example, requires every member or allied 
member who is an employee to be engaged actively in the 
business of the member corporation, and the primary pur- 
pose of a member corporation to be the transaction of 
business as a broker or dealer in securities. Similarly, the 
Midwest Stock Exchange requires every member firm to be 
engaged actively in the securities business as a dealer or 
broker and not in any business to which the Midwest Stock 
Exchange takes exception. 


The NYSE requires an applicant for membership or ap- 
proval as an allied member to be sponsored by two 
members or allied members. The Amex has a similar provi- 
sion which, furthermore, calls for five letters of reference 
from members. 


The exchanges have a series of rules pertaining to and 
affecting business connections and affiliations of members 
and member organizations. One NYSE rule does not allow, 
unless otherwise approved, a member to become: (1) a 
partner in any non-member business organization, (2) an of- 
ficer or employee of any non-member business corporation, 
firm or association, (3) an employee of any firm or individual 
engaged in business, or (4) associated with any business 
outside a securities, financial, or kindred business. The 
Amex, for example, is authorized to require a member to dis- 
continue any business association ‘whereby the interest or 
good repute of the Exchange may suffer.”” The Boston Stock 
Exchange prohibits, as noted earlier with respect to another 
exchange, an officer, director or stockholder of one member 
corporation from owning any stock or interest in, or posses- 
sion of office as a director or officer of, another member cor- 
poration or member firm 


*-. ¢ 
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As previously noted, rules such as the exchange rules 
described above and as more fully described in Appendix B 
may be inconsistent with the requirements of the Act as 
revised by the 1975 Amendments. Accordingly, the Com- 
mission has instituted an inquiry with respect to such rules. 


Interested persons are invited to submit written data, 
views, and arguments not later than May 1, 1976 as to the 
Commission's inquiry. Exchanges are invited to make their 
preliminary statements and, if applicable, preliminary 
presentations not later than April 15, 1976 pursuant to the 
inquiry letter of March 2, 1976. Copies of all submissions, 
including those from exchanges, will be available for inspec- 
tion at the Commission's Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Persons desiring to make 
written submissions should file six copies thereof with the 
Secretary of the Commission, 500 North Capitol Street, 
Washington, D.C. 20549, with reference to File No. S7-618. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





APPENDIX A 


Summary of Comments on Securities Exchange Act Release 
No. 10634 (February 8, 1974) 


On February 8, 1974, the Commission published Securities 
Exchange Act Release No. 10634 (the ‘‘Release’’) in which 
comments were requested in response to a series of 
questions concerning the issues of foreign membership in 
the national securities exchanges and foreign access to the 
U.S. securities markets. The Release was intended to obtain 
information on the need for, and desirability of, changes in 
the rules, policies, practices, and procedures of the Commis- 
sion and of the national securities exchanges and the 
National Association of Securities Dealers, Inc. (the 
“NASD”) “with respect to the appropriate terms and con- 
ditions for foreign participation, by whatever means, in the 
United States securities markets.’” Though the Commission 
had previously referred to aspects of ‘foreign access,” the 
Release marked the first time that the Commission formaily 
had examined the issues and problems now generally sub- 
sumed under the rubric of foreign membership. 


Forty-seven respondents submitted approximately 400 
pages of comments on the matters raised in the Com- 
mission's 1974 Release. They represented foreign banks, 
foreign broker-dealers, U.S. affiliates of foreign banks, U.S. 
affiliates of foreign broker-dealers, national securities ex- 
changes, the NASD, the Securities Industry Association (the 
“SIA”), U.S. broker-dealers, one foreign stock exchange, the 
Association of German Stock Exchanges, and other persons. 
The responses are summarized in Part Il. 
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|. Discussion of Comments on the Foreign Membership 
Release 


In general, commentators from the existing exchange 
member community did not appear to identify any signifi- 
cant problems stemming from access to United States 
securities markets by foreign firms that also are not present 
in the case of transactions by existing member firms for their 
foreign customers.' Such commentators stressed that trans- 
actions effected through foreign broker-dealers could cause 
problems with respect to “secrecy laws” and credit regula- 
tion; nevertheless, such problems do not necessarily appear 
to be fundamentally different than those encountered in 
regard to transactions effected by foreign subsidiaries of 
U.S. member firms. 


It is possible, of course, to argue that the foreign subsidiary 
of a U.S. member will be more circumspect or perhaps more 
knowledgeable about compliance with U.S. laws than would 
a foreign parent; presumably a business group with its basic 
center of gravity in the United States risks more by violating 
U.S. laws than does the foreign centered group. As a foreign 
group’s U.S. business becomes more important, however, 
there should perhaps then be an expectation that its obser- 
vance of U.S. laws may become more punctilious. In terms 
of regulating credit and otherwise obtaining compliance with 
U.S. laws then, there does not yet appear to be a sufficient 
basis for making a distinction between basically foreign 
firms with American affiliates and American firms with 
foreign affiliates. Unless evidence to the contrary should 
emerge, this would tend to confirm the NASD’s traditional 
policy of “free entry.” 


Based on the foregoing (and reserving the possibility that 
different facts might be developed), both ‘foreign’ and 
“U.S.” firms may be considered together in addressing the 
problems which may arise with respect to transactions 
effected in United States markets on behalf of foreign per- 
sons (and for United States nationals residing abroad or us- 
ing foreign entities). 


Section 11(a) Problems. To maintain the partial separation 
of money management and brokerage prescribed by Section 
11(a) — which will have the effect of prohibiting, effective 
May 1, 1978, exchange members from effecting certain 
transactions for their own accounts or for certain associated 





‘In many cases, foreign subsidiaries of U.S. broker-dealers 
conduct business in a manner similar to that in which a 
purely foreign broker-dealer conducts his business. 


2 It is not a simple task, moreover, to categorize a particular 
firm as an “American firm with foreign affiliates” rather than 
a ‘foreign firm with American affiliates.” For example, 
Becker Securities Corporation is owned by a holding com- 
pany, The Becker and Warburg-Paribus Group Incorporated, 
which in turn is owned 45% by S. G. Warburg Limited, an 
English merchant bank, and Banque de Paris et des Pays 
Bas, a French banque d'affaires (which is a combination 
commercial and investment bank); together they have 25% 
of the voting power. White, Weld & Co., Incorporated is 
owned by White, Weld Holdings, Inc., approximately 20% of 
which is in turn owned by societe anonyme financiere de 
Credit Suisse et de White Weld, 40% of which is then owned 
by Credit Suisse, a Swiss bank that has a commercial bank- 
ing subsidiary in the United States. 


accounts — it is necessary to be able to determine the 
nature of each account for which a member executes a trans- 
action. A foreign customer may choose to have its orders 
executed through the omnibus account of a foreign broker- 
dealer carried by its U.S. exchange member subsidiary or 
through the omnibus account of a foreign broker-dealer 
subsidiary of a U.S. exchange member carried by that U.S. 
parent. In either case, however, the foreign broker-dealer, 
whichever it is, would be presumably subject to the laws of 
the country in which it conducts its securities business, in- 
cluding any ‘secrecy laws” prohibiting the identification of 
customers. The “customer,” in turn, may be a bank which 
declines to identify the person for whom it is acting on the 
basis of the “secrecy laws.” Thus, an exchange may have 
problems in determining compliance with Section 11(a), 
whether or not a member is foreign-controlled, so long as 
the member has accounts for foreign intermediaries. Those 
intermediaries may be acting for the account of the member, 
or its associated persons, or accounts over which they exer- 
cise investment discretion in violation of Section 11(a). 


Various resolutions of that dilemna were proposed by com- 
mentators concerning analogous compliance problems un- 
der former Securities Exchange Act Rule 19b-2. A broker- 
dealer and its customer could be required to waive the 
application of “secrecy laws” to the fullest extent permissi- 
ble. A broker-dealer could have its books and records in- 
spected and transactions verified by an independent, 
reputable third party mutually agreeable to the self- 
regulatory organization and such broker-dealer.2 In any 
event, even if approaches to Section 11(a) look through to 
the “customer” of a member or its affiliates, * that 
“customer may still be a financial intermediary acting for 
undisclosed persons. Thus, whether waivers of secrecy laws, 
inspections and the like resolve compliance and other 
problems, there does not seem to be any reason to believe 
that compliance and enforcement problems under Section 
11(a) necessarily would be different with respect to foreign 
parents of U.S. member firms compared to U.S. member 
firms with foreign affiliates or customers. 


Of course, there may be reason to believe that protection of 
the integrity of American securities markets requires that 
participants in those markets be obliged to put aside notions 
about their rights to secrecy under the laws of other coun- 
tries whether or not there are problems under Section 1 1(a). 


Credit Regulation. U.S. commentators have expressed the 
same argument — difficulty of enforcement in the case of 





3 Section 6(c)(3)(C) contemplates, to a degree, such a 
resolution. 


* Proposed Securities Exchange Act Rule 11a1-2 would per- 
mit a “look-through” approach. In Securities Exchange Act 
Release No. 12055, proposing that Rule, the Commission 
also proposed an amendment to Securities Exchange Act 
Rule 17a-3(a) which, among other things, would require 
member firms to maintain records as to beneficial holders of 
accounts regardless of foreign secrecy laws. One question 
posed in that Release relates to whether bank customers in 
countries having secrecy laws (principally Switzerland) may 
nevertheless consent to disclosure of their identity. The 
Release will also provide an opportunity for interested per- 
sons to analyze the regulatory need for differential regulation 
of foreign affiliates under Section 11(a). 
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foreign-controlled firms — in regard to arrangements for ex- 
tensions of credit for securities transactions by foreign 
broker-dealers. For example, a U.S. person may procure 
credit in violation of Section 7 of the Act and the regulations 
thereunder (in particular Regulation X) by going to a foreign 
broker-dealer or its affiliate. But a U.S. person also may 
violate Section 7 by going to a foreign broker-dealer sub- 
sidiary of a U.S. broker-dealer, or by obtaining secured credit 
from foreign banks that do not have U.S. affiliates. 


It appears that a U.S. person utilizing a nominee account ina 
foreign bank abroad would not be any more or less able to 
direct its agent, the foreign bank, to execute securities trans- 
actions through a foreign subsidiary of a U.S. broker-dealer 
and to finance such transactions in violation of Section 7 
(and Regulation X thereunder) than to execute and finance 
such transactions through a foreign broker-dealer (and its 
U.S. affiliate). In each case, the transaction would be in con- 
travention of Section 7. Abuses may occur with both foreign 
entities and foreign subsidiaries of U.S. entities which ex- 
ecute such transactions through their respective U.S. af- 
filiates. The potential for abuses of Section 7 and regulations 
thereunder do not now appear on the record at hand to 
provide a valid basis for discriminatory regulation. The adop- 
tion of a contrary position could lead to banning foreign af- 
filiated firms from the over-the-counter markets as well — 
where they have operated without disproportionate 
problems for a number of years. 


Economics. There seems to be a substantia! possibility that 
the concerns raised in regard to ‘foreign access’ are in reali- 
ty predicated on questions of economics and, therefore, 
competition. The regional exchanges are competing with the 
NYSE and the Amex for trading volume in the multiply trad- 
ed securities. In the past, the regional exchanges have taken 
the opportunity offered by NYSE’s and Amex’s restrictive 
membership policies to solicit foreign entities and to in- 
crease in size and importance. The NYSE and the Amex, on 
the other hand, traditionally have maintained more restric- 
tive membership policies. Recognizing, perhaps, the 
economic self-interests of their membership in commission 
revenues from abroad,? the NYSE and the Amex have 
reacted against permitting foreign entities and their affiliates 
access to the U.S. securities markets other than access 
through the existing member firm community. 


Reciprocity. The NYSE, the SIA and certain other U.S. com- 
mentators suggested that access to U.S. securities markets 
should be granted subject to the principle of reciprocity in 
one form or another. The NYSE advanced its principle of 
“mutual nondiscrimination,’® which would deny access to a 





5 For the first six months of 1975, for example, a sample sur- 
vey conducted by the NYSE of a number of its members in- 
dicated that 7.8% of total commissions generated by such 
members, or $74.2 million, was generated from foreign 
commission business. Member Firm Foreign Activity, New 
York Stock Exchange Research Report, at 4 (1975). The 
total amount of commission dollars may be even greater if 
the sample were expanded to cover all member commission 
activity rather than only a sample group of member firms. 


6 See pages 43-45 infra. The NYSE further proposed (1) that 
there should be a uniform national policy on foreign access 
and (2) that foreign broker-dealers should conform to all 
U.S. laws, including the Glass-Steagall Act. 
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broker-dealer controlled by an entity whose country of 
organization does not grant national status, or grants less 
than its equivalent, to U.S. broker-dealers and affiliates 
thereof. 


The argument is presented in terms of a world in which 
access to securities markets in many countries is closed to 
American firms, and, therefore, the argument has an 
equitable appeal. The principle of reciprocity, however, does 
not appear to view the exchange markets as securities 
markets per se which compete for the investment dollars of 
both U.S. and foreign persons. By rejecting restrictions on 
the accessibility of U.S. securities markets to foreign per- 
sons, the Commission may tend to assure the U.S. securities 
markets a competitive advantage over protected markets of 
other countries that remain isolated, and therefore not com- 
petitive, and to prevent retaliation overseas against U.S. 
broker-dealers which already enjoy substantial foreign 
revenues. Furthermore, there does not appear to be any 
evidence as to the value to American firms of obtaining the 
right to direct access to foreign stock exchanges.’ 


Glass-Steagall. The Commission requested comments on 
the National Banking Act of 1933 (‘Glass-Steagall Act’) 
with respect to the conduct of a U.S. securities business by 
foreign banks and U.S. affiliates thereof. The comments from 
the U.S. securities industry (other than those by the regional 
exchanges) emphasized dangers of excessive credit and 
market manipulation. As discussed above, such dangers 
may occur in the operations of U.S. banks and broker- 
dealers abroad as well as in the operations of foreign banks. 
The argumentation may be further refined to the point where 
it provides a valid basis to discriminate against non-U.S. 
banks and their affiliates. Also national banking policy is 
currently being re-examined by the Congress.*® 


Il. Summary of Comments 


Part Ii reviews all material submitted in response to the four- 
teen, questions contained in the Release. As organized 
below, each question, or a segment of each question, is first 
set forth and is followed by the summary of relevant com- 
ments. 


Question 7 


For what reasons do foreign persons, directly or indirectly, 
seek foreign membership on or foreign access to United 
States exchanges? Is there anything unique about the kind 
of business conducted by foreign broker-dealers or United 
States broker-dealers affiliated with foreign nationals, in the 
United States or elsewhere, or about the manner in which 
such business is conducted which the Commission should 
consider in formulating policy on foreign membership and 
foreign access? 





’ See Public Policy for American Capital Markets prepared 
by James H. Lorie for submission to the Secretary and the 
Deputy Secretary of the Treasury, 19 (1974). 


® See Staff of House Comm. on Banking, Currency, and 
Housing,. 94th Cong., 1st Sess., Financial Institutions and 
the Nation's Economy (FINE): Discussion Principles (Comm. 
Print 1975); Staff of Subcomm. on Securities, Senate 
Comm. on Banking, Housing, and Urban Affairs, 94th Cong., 
1st Sess., The Securities Activities of Commercial Banks- 
Study Outline (Comm. Print 1975). 
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A significant number of securities firms, both domestic and 
foreign, listed as reasons foreign firms seek entry into the 
national securities exchanges the ability to achieve reduc- 
tions in execution costs, to minimize commission fees and 
receive member discounts, and to offer a full set of invest- 
ment services to their customers.? A few U.S. affiliates of 
foreign entities also indicated a desire to recapture com- 
missions under the system of fixed commission rates which 
then existed.'° The desire to compete with U.S. broker- 
dealers abroad was noted as another reason to seek 
membership on or access to the national securities ex- 
changes.'' In regard to the foreign customer, two US. af- 
filiates of foreign banks, one U.S. affiliate of a foreign broker- 
dealer, and the Boston Stock Exchange suggested that 
foreign customers seeking to purchase U.S. securities prefer 
to do so through the foreign-owned entity with which they 
do business on a regular basis.'* Prestige was mentioned as 
another reason by one US. affiliate of a foreign broker- 
dealer, the Midwest Stock Exchange, and the NYSE, which 
also had listed the desire to lower commissions in order to 
attract a foreign firm's own national business and other 
benefits of being an exchange member.'? The views of the 
SIA were substantially different from those of other com- 
mentators. It advanced as reasons a significant capital ac- 
cumulation rate in excess of the absorption rates in foreign 
economies, the attractiveness of the liquidity and depth of 
U.S. securities markets, and the desire to sell foreign 
securities to U.S. investors. It discounted the suggestion that 





° See, e.g., Response of Association of German Stock Ex- 
changes ("“AGSE"), at 3; Response of the Boston Stock Ex- 
change ("BSE"), at 4; Response of Gadsby & Hannah, Esaqs. 
(on behalf of A.B.D. Securities Corporation - owned by 
Dresdner Bank AG, Algemene Bank Nederland N.V., Banque 
de Bruxelles, and Bayerische Hypotheken-Und Wechsel- 
Bank) (A.B.D.”), at 3; Response of Midwest Stock Ex- 
change, Incorporated (“MSE”), at 6; Response of Richard- 
son Securities of Canada (‘‘Richardson’’), at 2; Response of 
Joseph Selag Incorporated (Selag’’), at 1; Response of 
SoGen-Swiss International Corporation (owned by Crédit 
Suisse, Société Générale, Société Générale Alsaciene de 
Banque, Amsterdam-Rotterdam Bank N.V., Societe 
Générale de Banque, and Sofina S. A. Brussels) (“SoGen- 
Swiss’), at 2; Response of Ultrafin International Corporation 
(owned by Banco Ambrosiano and Kredietbank N.V.) 
(“Ultrafin’), at 2. Securities Exchange Act Release No. 
10634 was announced on February 8, 1974, before both 
the adoption of Securities Exchange Act Rule 19b-3 on 
January 23, 1975, which prohibits the fixing of rates of 
commissions by exchanges, and enactment of the Securities 
Acts Amendments of 1975 (the “1975’° Amendments) on 
June 4, 1975. 


'© See, e.g., Response of Europartners Securities Corporation 
(owned by Banco di Roma, Commerzbank AG, and Crédit 
Lyonnaise) (‘‘Europartners’’), at 2; Response of Rowe & Pit- 
man (parent of Rowe & Pitman Incorporated) (‘Rowe’), at 
4-5; SoGen-Swiss, at 2. 


"! See, e.g., AGSE, at 3; BSE, at 4; Europartners, at 1; MSE, 
at 6; Rowe, at 4-5. 


'2 BSE, at 4; A.B.D., at 4; Response of Kelley Drye Warren 
Clark Carr & Ellis Esqs. (on behalf of Nomura Securities 
International, Inc.) (‘Nomura’), at 3; Selag, at 1; Response 
of UBS-DB Corporation (owned by Union Bank of 
Switzerland and Deutsche Bank A.G.) (UBS-DB"), at 2. 


the foreign customer saves commission fees through the ex- 
ecution of transactions in the U.S. by foreign firms’ U.S. af- 
filiates.'* Other reasons mentioned by commentators were 
the internationalization of the financial markets,'® the finan- 
cial strains of U.S. broker-dealers and their need for new 
sources of capital, the end of the interest equalization tax, 
and the ease of access to the U.S. securities markets.'® 


U.S. affiliates of foreign banks and the Association of Ger- 
man Stock Exchanges found nothing unique about the 
nature and character of their business'’ other than perhaps 
the particular type of entity utilized in foreign countries to 
execute securities transactions.'® The Boston Stock Ex- 
change also pointed out that the type of parent entity varies 
with its country of origin.'? One U.S. affiliate of several 
foreign banks observed, as did other respondents, that 
foreign broker-dealers seek access to the U.S. securities 
markets for their existing group of customers whereas U.S. 
broker-dealers abroad engage in a search for new 
customers.?° The NYSE stated that U.S. affiliates’ customers 
are captives of the affiliates’ foreign parent entities?'; the 
Midwest Stock Exchange pointed out that foreign parents 
give a significant amount, if not a majority, of their listed 
business to U.S. broker-dealers abroad.*? The SIA, on the 
other hand, found no similarity between a U.S. broker-dealer 
and a foreign firm or between various foreign firms. The SIA 
suggested also that foreign firms are not familiar with con- 
cepts of inside information or control, have alien systems of 
regulation, accounting and business, and that their per- 
sonnel have different perceptions of U.S. laws and 
traditions.?° 





'S Response of Cazenove Incorporated (a subsidiary of 
Cazenove & Co.) (““Cazenove’’), at 1; MSE, at 6; Response of 
New York Stock Exchange, Inc. Staff (“NYSE Staff’), at 1. 
The NYSE submitted comments from its Advisory Com- 
mittee on International Capital Markets and its staff. Where 
there are not any significant differences of opinion, both sets 
of comments are referred to collectively as those of the 
NYSE. 


'4 Response of Securities Industry Association (“SIA”), at 
19-20. 


'8 Response of American Bar Association (“ABA”), at 1-2: 
Response of The Stock Exchange (London), at 1. 


'6 Response of Smith, Barney & Co. Incorporated (Smith, 
Barney”), at 1. 


'7 See, e.g., AGSE, at 4; Europartners, at 2; A.B.D., at. 4; 
UBS-DB, at 2. 


'8 AGSE, at 4. 

'S BSE, at 4. 

20 A.B.D., at 27. 

2" NYSE Staff, at 3. 
22 MSE, at 6. 

23 SIA, at 20-21. 
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Question 2(a) 


Should any exchange be permitted to allow foreign 
membership on or foreign access to its facilities, and, if so, 
upon what specific terms and conditions? 


Comments were received mostly from U.S. affiliates of 
foreign firms and the various national securities exchanges. 
The former group favored permitting the national securities 
exchanges to decide separately the issues of foreign 
membership and access.** They argued for the same treat- 
ment currently accorded to domestic broker-dealers.”® 
Nevertheless, several of those commentators attached such 
specific conditions as the formation of a United States cor- 
poration,”® sufficient capitalization of the U.S. affiliate?” and 
the subjection of the U.S. affiliate to all the rules and 
regulations of an exchange.”® 


The national securities exchanges’ comments were split, 
with the regional exchanges taking positions opposed to 
that of the NYSE.?° The Boston Stock Exchange considered 
every difference in treatment between a domestic broker- 
dealer and a foreign firm to be suspect. Unless there is likely 
injury to U.S. interests, the Boston Stock Exchange stated, 
rules governing foreign firms should allow for historic 
differences here and abroad in investment customs and 
practices, business structures, and legal restrictions between 
the United States and other countries.°° The Midwest Stock 
Exchange opposed the adoption of any uniform rules. It 
urged the Commission to issue a release announcing condi- 
tions under which foreign firms must register pursuant to 
Section 15 of the Act. It further recommended that the regu- 
latory organizations reach an agreement with respect to cer- 
tain requirements for foreign firms and that any nonregistered 
foreign firm execute an agreement in which such firm ap- 
points an agent for service of process in the U.S. and 
provides a degree of assurance as to the existence of ade- 
quate assets in the U-S. to fulfill any of its contractual com- 





4 See, e.g., Response of C. & R. Pastor Securities Incor- 
porated (a subsidiary of C. & R. Pastor Securities Limited, 
S.A.) (“Pastor”), at 1; Cazenove, at 2; Europartners, at 2; 
Rowe, at 5; Response of Swiss American Securities Inc. (a 
subsidiary of Crédit Suisse) (“Swiss American’), at 3. 


5 See, e.g., Cazenove, at 2; Nomura, at 7-8; UBS-DB, at 3. 
26 See, e.g., Pastor, at 1; Swiss American, at 3; Selag, at 1. 
27 See, e.g., Selag, at 1. 


28 See, e.g., Pastor, at 1; Nomura, at 6-8; Swiss American, 
at 3; Selag, at 1. 


8 Traditionally, the Boston Stock Exchange, Midwest Stock 
Exchange, Pacific Stock Exchange, and the PBW Stock Ex- 
change have taken different approaches with respect to the 
issue of foreign membership on or access to the national 
securities exchanges than either the NYSE or Amex. 


3° BSE, at 3. 
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mitments.*' The Pacific Stock Exchange’s comments were 
somewhat similar but are more pertinent to the next part of 
Question 2. The NYSE’s comments also are discussed 
below. 


Question 2(b). 


Should the Commission require exchanges to adopt uniform 
rules on foreign membership or foreign access? If not, should 
general parameters be established by the Commission 
within which exchanges could formulate indipendent 
policies and rules governing foreign membership and foreign 
access, and, if so, what parameters? 


Of the national securities exchanges addressing these 
questions, the Pacific Stock Exchange and the Midwest 
Stock Exchange, as noted, opposed the adoption of uniform 
rules by the Commission. The Pacific Stock Exchange con- 
tended that uniform rules excluding member foreign affiliates 
were contrary to the national interest to encourage capital 
flows into the U.S. It also recognized that uniform rules per- 
mitting membership of foreign affiliates would encounter 
strong resistance by some national securities exchanges.** 
On the other hand, the NYSE would require uniform 
guidelines on each aspect of foreign broker-dealer access to 
all U.S. securities markets. The guiding principle for such un- 
iform rules, the NYSE stated, should be “mutual non- 
discrimination,” under which a foreign and a domestic in- 
stitution would have the same privileges and be subject to 
the same rules in the U.S. securities market only if national 
status is accorded to a U.S. broker-dealer in the country of 
organization of the foreign institution.%° 


Two U.S. affiliates of foreign firms endorsed the adoption of 
uniform rules by the Commission for all foreign broker- 
dealers as a means to avoid inconsistent regulation by the 





31 MSE, at 7-8. The Midwest Stock Exchange proposed that 
the agreement between regulatory organizations cover: 


1. Information to be filed with the self-regulatory 
organization by the parent firm: 

2. Acknowledgement of the power of the self-regulatory 
Organization to require removal, separation, or discon- 
tinuance of a director, principal officer, or principal 
stockholder of a parent firm or business conducted by a 
parent firm: 

3. Financial dealings between the broker-dealer and its 
parent; 

4. Management of the broker-dealer and composition of 
its board of directors; 

5. Parent firm securities transactions with the broker- 
dealer; and 

6. A pledge that the parent firm will conduct itself in a 
manner which is consistent with the rules of the self- 
regulatory organization and the federal securities laws. 


32 Response of Pacific Stock Exchange, Incorporated 
(“PSE”), at 3. For a discussion of the comments of the 
Midwest Stock Exchange, see page 11, supra. 


33 Response of Advisory Committee on International Capital 
Markets, New York Stock Exchange, Inc. (“NYSE Advisory 
Committee”), at 6-8, 20-21. 
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national securities exchanges* and to assure that such rules 
are feasible.*° Several American broker-dealers also favored 
uniform rules.2® Although some U.S. affiliates of foreign 
broker-dealers suggested that the Commission should deter- 
mine general parameters within which the national 
securities exchanges would implement independent policies 
and rules with respect to foreign membership and access,°’ 
the majority of such firms indicated their preference to be 
regulated under the same conditions that are applicable to 
any domestic broker-dealer.*® In contrast, the SIA would 
place U.S. affiliates of foreign firms immediately under ad- 
ditional regulation, which would include the maintenance of 
whatever records would be necessary to determine the 
absence of fraudulent and manipulative activities.°° 


Question 2(c) 


What would be the impact on our capital markets (par- 
ticularly in terms of the liquidity of those markets) in the 
event foreign broker-dealers and United States broker- 
dealers affiliated with foreign nationals are given greater 
access to our exchanges? Would United States issuers of 
securities benefit from such greater access? What effect 
would such greater access have on the capacity of our 
domestic markets to attract foreign investment dollars? 


The U.S. affiliates of foreign firms viewed the impact of 
greater foreign access to the U.S. capital markets as 
beneficial, suggesting that the liquidity and depth of the 
securities markets would improve.*° Europartners Securities 
Corporation, for example, contended that foreign investors’ 
interest in new issues of securities would increase and that 
the class of investors possessing U.S. securities would 
broaden. A.B.D. Securities Corporation detailed such 
benefits as increased liquidity and depth in the U.S. capital 
markets, net purchases of U.S. securities by foreigners, in- 
creased foreign brokerage activity, increase in number of ex- 
change members, and stimulation of investment in U.S. 
securities.*' The Association of German Stock Exchanges 
commented that one benefit was the attraction of more 
foreign investors to the U.S. securities markets.*? Other 
foreign respondents suggested that the increased concen- 
tration of foreign trading in U.S. securities in the US. 
securities markets would be a benefit of increased access to 





34 A.B.D., at 5, SoGen-Swiss, at 4. 
35 SoGen-Swiss, at 4. 


36 Response of Clark, Dodge & Co. Incorporated ("‘Clark’’), at 
3; Response of Goldman, Sachs & Co. (“Goldman”), at 2. 


37 Europartners, at 3; Rowe, at 6. 
38 See notes 24-28 supra. 


38 SIA, at 22. The SIA did not elaborate on that suggested 
requirement. 


4° See, e.g., AGSE, at 4; Europartners, at 3-4; A.B.D., at 4: 
Rowe, at 7; Richardson, at 3; SoGen-Swiss, at 2; UBS-DB, 
at 3; Response of Warburg-Paribas, Inc. (personal views of 
A.J. Warner) (“Warburg”), at 2. 


“1 A.B.D., at 4-6. 


“2 AGSE, at 3. 


the U.S. securities markets.*2 These advantages, it was 
urged, would aid the U.S. issuer of securities. 


The American broker-dealers found no significant benefits.** 
One commentator, noting that foreign brokerage revenues 
are important to American broker-dealers, thought it unwise 
to erode the revenue base of the U.S. securities industry.*® 
Another commentator characterized the business of U.S. af- 
fillates as captive of the foreign parent; it was seen as con- 
tributing nothing beneficial to the liquidity of the U.S. 
securities markets.*® 


The regional exchanges found such advantages as an in- 
crease in the U.S. share of the world’s securities business, a 
stronger secondary market in U.S. securities, and an aid to 
the U.S. balance of payments.*”? The NYSE agreed in princi- 
ple that there would be an increase in participation and li- 
quidity in the U.S. securities markets, but thought factors 
other than foreign membership or access, /.e., economic fac- 
tors, were responsible for greater foreign interest in U.S. 
securities.*® 


The SIA disagreed. First, it suggested, foreign access would 
diminish the liquidity of the U.S. securities markets by caus- 
ing greater volume and even lower prices during periods of 
economic recession when foreign broker-dealers would en- 
courage their customers “to flee” the U.S. securities 
markets.*® Secondly, the SIA posited, there is no identifiable 
relationship between the volume of foreign purchases and 
sales of U.S. securities and foreign participation in the U.S. 
securities industry; volume depends on other elements.°° 


Question 3 


In light of the purposes and provisions of the Securities Ex- 
change Act, general competititve policies embodied in 
federal laws, relevant treaties and due process requirements 
under the Constitution, does the origin of foreign broker- 
dealers or foreign ownership or control of United States 
broker-dealers, by itself or in combination with other factors, 
afford a valid basis for according different regulatory treat- 





“3 Warburg, at 2; Cf. The London Exchange, at 1. 


44 See, e.g., Goldman, at 2; Response of Josephthal & Co. 
(“Josephthal’’), at 2; Response of Merrill Lynch, Pierce, 
Fenner & Smith Incorporated (‘Merrill Lynch’), at 16. 


*® Response of Drexel Burnham & Co. Incorporated (*Drex- 
el’), at 2. 


46 Josephthal, at 2. 

“7 BSE, at 2: MSE. at 9. 

“8 NYSE Staff, at 6. 

49 SIA, at 23. 

5° SIA, at 11-12. The SIA suggested that examples of such 
factors are the general economic climate, the status of the 
balance of international payments and the dollar. the 
presence or absence of foreign exchange controls, diver- 
sification, liquidity and integrity of the U.S. securities 
markets, and the measure of fear and control exhibited by 


foreign nationals as to developments in their countries. 


SEC DOCKET/57 








ment to such broker-dealers (by limitation of their activities, 
the imposition of regulatory burdens uniquely applicable to 
the “class’’ of broker-dealers to which they belong or 
otherwise) for purposes of foreign membership or foreign 
access? 


The Boston Stock Exchange and several U.S. affiliates of 
foreign firms suggested the lack of any valid basis to accord 
different regulatory treatment to foreign »roker-dealers.°' 
Three commentators raised the issue of existing Treaties of 
Friendship, Commerce and Navigation between the United 
States and three countries, the Federal Republic of Ger- 
many, Netherlands, and Belgium. Such Treaties require each 
signatory country to grant equal treatment to the other's 
nationals particularly in the area of banking and finance.*? 
Consequently, it was argued, present restrictions by the 
NYSE and the Amex on foreign membership may violate 
U.S. treaty obligations.®* 


Another commentator, representing a U.S. affiliate of a 
foreign firm, suggested that valid basis for selective 
regulatory treatment of foreign members exists, /.e., Sec- 
tions 15(b)(8) and 15A(b)(5) of the Act,°* despite the 
national policy favoring competition and U.S. treaty 
obligations preserving certain rights of foreign persons.®> The 
Midwest Stock Exchange found Section 2 of the Act as one 
source of authority to differentiate between types of broker- 
dealers.*© Although the NYSE also mentioned Section 2, it 
suggested that a foreign organization should be treated as 
any other domestic broker-dealer provided such organization 
cenducts its securities business as a U.S. subsidiary with its 
principal place of business in this country and the principle 
of mutual nondiscrimination is observed.’ The SIA ex- 
pressed the view that foreign access is a privilege that can 
be denied in the absence of certain assurances by the 
foreign entity. The SIA would impose special requirements 
on foreign persons seeking membership or access. Treaties 
and diplomatic accords, it argued, sanction unequal treat- 
ment and permit reasonable limitations on access.*® 


Question 4 
In light of the Commission's authority under the Securities 


Exchange Act, what conditions, limitations or special 
procedures ought to be applicable to foreign broker-dealers 





or United States broker-dealers affiliated with foreign 
nationals registered under Section 15 of the Act? Should or 
must such entities be permitted to join the NASD, and. if so, 
upon what special terms and conditions, if any? 


Although most commentators from domestic and foreign 
firms and the national securities exchanges generally en- 
dorsed regulating foreign broker-dealers under the same 
conditions as domestic broker-dealers conduct business,*? 
some commentators were more detailed in their sub- 
missions. One U.S. affiliate of a foreign firm proposed that 
foreign firms have an office within the borders of the U.S., 
maintain minimal capital requirements, maintain required 
books and records in the U.S., comply with margin 
regulations, and have their controlling persons consent to 
the jurisdiction of U.S. courts for purposes of Section 20 of 
the Act.®° Merrill Lynch, Pierce, Fenner & Smith Incor- 
porated would require the registration under Section 15 of 
the Act of any broker-dealer which transacts a securities 
business abroad in or through the U.S. securities markets.°' 
The Association of German Stock Exchanges recommended 
the establishment of an office, mandatory capital, and 
records and books in the U.S. as well as compliance with the 
regulations governing the business of a domestic broker- 
dealer.®? The idea of the establishment of a U.S. subsidiary 
or domestic office was favored by a diverse and significant 
number of commentators. 


The NYSE commented that, although foreign firms should 
not be allowed to engage in the securities business in the 
U.S., U.S. affiliates of such firms would be acceptable 
provided extensive conditions were satisfied. They included 
the incorporation of such affiliates under state law, the 
registration of such affiliates pursuant to Section 15 of the 
Act, the maintenance of books and records identifying all af- 
filiated persons and all beneficial owners of customer ac- 
counts, the consent of controlling persons to the jurisdiction 
of U.S. courts pursuant to Section 20 of the Act, the 
maintenance of books and records as well as a principal of- 
fice in the U.S., the posting of sufficient bond to cover any 
fines or assessments, the exclusion of U.S. affiliates of 
foreign firms based in countries that have ‘secrecy’ laws 
which are not waived by customers, the exclusion of U.S. af- 
fillates of foreign firms based in countries that deny access 
to U.S. broker-dealers, and the rebuttable presumption that 





5' See, e.g., BSE, at 5; Europartners, at 5; Nomura, at 9; 
Richardson, at 3; Swiss American, 3: SoGen-Swiss, at 4; 
UBS-DB, at 3. 

52 AGSE, at 4; Europartners, at 5; A.B.D., at 9. 

53 AGSE, at 4; A.B.D., at 9. 

54 Sections 15(b)(8) and 15A(b)(5) were amended by the 
1975 Amendments. Section 15(b)(8), with major revisions, 
became new Section 15(b)(7); Section 15A(b)(5) was 
altered substantially and became new Section 15A(g)(3). 
55 A.B.D., at 8-9. 

5° MSE, at 9. 

57 NYSE Staff, at 7-8. 


88 SIA, at 24-25. 
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5° See, e.g., Response of American Stock Exchange, Inc. 
(“Amex’’), at 1; Clark, at 3; Europartners, at 6; Josephthal, 
at 2; Nomura, at 10; Richardson, at 4; SoGen-Swiss, at 4; 
UBS-DB, at 4. 


6° A.B.D., at 11. The Boston Stock Exchange requires the ex- 
ecution of an agreement by the parent entity of any foreign 
firm which is a member or has access to its facilities. Under 
the agreement, the parent entity submits to its jurisdiction 
[hereinafter referred to as ‘third party agreement’’|. See 
BSE, at 5. 


5! Merrill Lynch, at 19-20. Merrill Lynch has more than thirty 
foreign subsidiaries, none of which are registered with the 
Commission. 


8? AGSE, at 4. 


63 See, e.g., AGSE, at 4; Europartners, at 6; A.B.D., at 11; e 


NYSE Staff, at 9: Rowe, at 8: SoGen-Swiss, at 4. 
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transactions for the account of an affiliate of the broker- 
dealer or in the name of an affiliate of the broker-dealer are 
for the account of such affiliate.6* The SIA would apply the 
federal securities laws to transactions in U.S. securities 
effected by foreigners through foreign broker-dealers. The 
SIA suggested a need for new laws to assure the detection 
and prevention of manipulation abroad of U.S. securities.® 


None of the commentators rejected the idea of membership 
of foreign firms or their affiliates in the National Association 
of Securities Dealers, Inc. (“The NASD"). Membership was 
endorsed generally without any special conditions or 
terms.®® Nevertheless, the NYSE and one commentator from 
a US. affiliate of a foreign firm proposed similar conditions 
as noted in the previous paragraph.®’ The NASD had no ob- 
jection to such membership provided U.S. broker-dealers 
received access to the securities markets of the domiciliary 
country of the member firm or the parent firm of the member 


U.S. affiliate, as the case may be, within two years ofthe 


date such firm procured membership. 
Question 5 


To what extent and in what manner, if at all, should rules for- 
mulated by the Commission or exchanges to govern foreign 
membership and foreign access take into account 
differences between United States and foreign accounting 
methods and practices and between United States and 
foreign business practices and customs generally? 


The Midwest Stock Exchange stated that differences in ac- 
counting methods were tolerable if foreign practices provid- 
ed the same or greater protections as U.S. methods and 
practices and were consistent with the philosophy behind 
them.®®? The Boston Stock Exchange, on the other hand, 
resisted the idea of allowing for differences in foreign ac- 
counting methods, practices or customs.’”° One American 
broker-dealer had no objection to the use of foreign account- 
ing methods reasonably comparable to U.S. methods.’! 
Commentators from several U.S. affiliates of foreign firms 
noted that U.S. affiliates, as domestic corporations, already 
employ U.S. accounting methods.’? A U.S. affiliate of a 
British broker-dealer indicated the business practices and 
customs of U.K. broker-dealers are similar to those of U.S. 





5 NYSE Staff, at 9-12. 

6° SIA, at 28-29. 

66 See, e.g., BSE, at 5; Response of International Bar 
Association ("IBA"), at 2; Merrill Lynch, at 26; Response of 
Model, Roland & Co., Inc. (“Model”), at 1; Nomura, at 10; 
Warburg, at 2. 

8? Supra notes 60 and 64. 


58 Response of National Association of Securities Dealers, 
Inc. (the “NASD"), at 2. 


®° MSE, at 10. 
79'Soe, at 6. 
™’ Merrill Lynch, at 27. 


72 Europartners, at 6; A.B.D., at 12. 


broker-dealers.’> The NYSE suggested, as a means to avoid 
any accounting problems, that foreign organizations conduct 
their U.S. securities business through subsidiaries formed 
under state law.’”* This is consistent, it asserted, with the 
form of entity presently utilized by many U.S. affiliates of 
foreign firms. The SIA commented that there is no inter- 
national uniformity in accounting principles, methods or 
practices and that, as one result, it is impossible to assure 
the financial integrity of foreign broker-dealers and their U.S. 
affiliates.’® 


Question 6(a) 


Since in many foreign countries banks perform broker-dealer 
functions (and, in some cases, may be the only entities legal- 
ly permitted to do so), is there any reason in United States 
law or policy (particularly in light of applicable treaties 
between the United States and other countries, general 
competitive policies embodied in federal laws, and the 
national policy embodied in the National Banking Act of 
1933 (the ‘‘Glass-Steagall Act’’)) for specially limiting or 
prohibiting foreign membership or foreign access by (a) 
foreign broker-dealers which are banks or which are owned 
or controlled by or otherwise affiliated with foreign banks, or 
(b) United States broker-dealers owned or controlled by or 
otherwise affiliated with foreign banks? If not, should the 
Commission concern itself with the possible circumvention 
of the provisions of the Glass-Steagall Act by United States 
banks through ownership or control of, or other interests in, 
foreign banks which are permitted to achieve foreign 
membership or foreign access? 


The regional exchanges concluded that neither the Glass- 
Steagall Act nor any other reason in United States law or 
policy bars or limits membership to a foreign broker-dealer.’® 
The Boston Stock Exchange posited that the Glass-Steagall 
Act was designed to protect U.S. depositors from bank 
speculation in securities and from conflicts between the in- 
vestment and commercial banking functions of U.S. banks. 
Provided the foreign firm desires membership only in 
furtherance of public broker-dealer activities in its country of 
origin, the Boston Stock Exchange argued that there is no 
basis on which to deny membership.’’? The Midwest Stock 
Exchange noted that a foreign entity without an exchange 
membership still has the ability to deal in U.S. securities on 
foreign exchanges, in the third market, and to engage in joint 
activities with U.S. broker-dealers.’® Since U.S. banks and 
broker-dealers are engaged in extensive, profitable dealings 
abroad, the introduction of competition in the U.S., it con- 
tended, would not appear to be inequitable, particularly in 
view of the greater harm to U.S. entities abroad if other 
countries, presently allowing access to U.S. broker-dealers, 
retaliated because of denials of access to foreign firms or 





> Rowe, at 9. 

’* NYSE Staff, at 15; The London Exchange, at 2. 
8 SIA, at 32. 

7° BSE, at 6; MSE, at 11; PSE, at 4. 

” BSE, at 6. 

78 MSE, at 11-12. 
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their U.S. affiliates.’° In contrast, the NYSE opposed the con- 
duct of a securities business by a foreign bank or its U.S. af- 
filiate if such entity proposed to engage in both investment 
and commercial bank activities.°° The Glass-Steagall Act, it 
urged, was designed to avoid the conflicts of interest 
between underwriting and commercial bank functions and 
to prevent the concentration of economic power in banks.®' 
The NYSE suggested that such foreign banks should not 
engage in both functions in the U.S. It also posed for further 
consideration whether the fact that a U.S. affiliate which is 
acting solely as an underwriter and broker-dealer in the U.S. 
which is controlled by a foreign commercial bank is violating 
the Glass-Steagall Act.®? 


The SIA found the Glass-Steagall Act to be incompatible 
with foreign membership in or access to U.S. securities 
markets. Its comments centered on the dangers of excessive 
credit being available to the securities industry, of market 
manipulations, and of conflicts of interest between a bank’s 
commercial and underwriting functions. The SIA further 
suggested that the Bank Holding Company Act of 1970 and 
the interpretations by the Board of Governors of the Federal 
Reserve System thereunder are a bar to foreign membership 
and access.®* It posited that U.S. banks and broker-dealers 
would be at a competitive disadvantage if foreign banks 
achieve membership or access. Such competitive disadvan- 
tages, it asserted, would stem from the wider range of ser- 
vices offered by a foreign bank or its U.S. affiliate and the 
possible tying arrangements that might be utilized by a 
foreign bank or its U.S. affiliate.®* 


Several commentators from foreign broker-dealers 
emphasized the need to distinguish foreign firms controlled 
by banks from other foreign firms so as not to prohibit un- 
reasonably access or membership to foreign broker- 
dealers.6° One commentator representing a U.S. affiliate of 
several foreign banks suggested that the Glass-Steagall Act 
should not prevent such entities from securing membership 
on or access to national securities exchanges. That com- 
mentator argued that there is not any reason to connect 
foreign access to a resolution of the conflict between 
domestic commercial banks and domestic securities firms; 
that some foreign entities operate as a commercial bankers, 
investment bankers, and broker-dealers in their own coun- 
tries and here as well and should continue to do so in light of 
considerations of fair international competition, international 
comity, and the benefits of contributions of foreign banks to 
the U.S. economy; and that resistence to access by affiliates 
of foreign banks originated from protectionist and an- 
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ticompetitive sentiments in the securities industry.2° One 
U.S. affiliate of several foreign banks contended that the 
resolution of the issue of foreign membership and access 
depends on a balancing of the national policy of open and 
free competition and the U.S. treaty obligations to grant a 
foreign broker-dealer the same rights as a U.S. broker-dealer 
in the U.S. against a national policy that separates commer- 
cial and investment banking; that the Glass-Steagall Act 
was not intended either to promote equal competition or to 
restrict fair competition, as opponents of foreign 
membership would have the Commission believe; and that 
such a construction results in prohibiting foreign banks from 
engaging in business in the U.S. which is permitted by 
foreign law and allowing U.S. banks and broker-dealers to 
engage in businesses abroad which are prohibited by U.S. 
law.®? Other representatives of U.S. affiliates of foreign 
banks urged that the Glass-Steagall Act is concerned only 
with the structure of financial markets in this country; that 
the conduct of a securities business by a U.S. affiliate of 
foreign banks would not seriously injure any U.S. bank 
depositors or stockholders or affect the amount of competi- 
tion among U.S. banks or U.S. broker-dealers; that any 
overlap between investment and commercial banking by 
U.S. affiliates of foreign banks is, and is likely to remain, in- 
significant®®; that the Glass-Steagall Act is designed to 
protect only U.S. depositors; that such policy is inapplicable 
to securities firms affiliated with foreign banks which do not 
accept deposits in the U.S.; that the policies of the Act are 
enforced by the bank regulatory agencies and not by the 
Commission; that the proposals to exclude U.S. affiliates of 
foreign banks from membership on and access to the 
national securities exchariges discriminate against countries 
in which only banks may conduct a securities business and 
would bar an entire country from access to the U.S. 
securities markets; and that such proposals alter the balance 
of competition in other countries between securities firms 
affiliated and those not affiliated with banks with respect to 
their access to the U.S. securities markets.®® The Association 
of German Stock Exchanges emphasized U.S. obligations 
under the Treaty of Friendship, Commerce and Navigation 
with the Federal Republic of Germany to accord to German 
entities national and most favored nation treatment in the 
financial and banking business.°° It considered it a violation 
of that Treaty if U.S. banks and broker-dealers were allowed 
to conduct investment and commercial banking in West 
Germany while German banks were restricted in their ac- 
tivities in the U.S. The Association noted that the German 
banks would be competitively disadvantaged in a situation 
where U.S. banks and U.S. broker-dealers could compete 
fully in investment and commercial banking in Germany 
while German banks would be prohibited from engaging in 
both activities in the U.S.°' 
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87 A.B.D., at 13-15. 

88 SoGen-Swiss, at 5-6. 
89 Ultrafin, at 5-6. 

9° Supra note 28. 


°' AGSE, at 4-5. 





o@ 


*@ 


e¢@ 











¢@ 


e¢®@ 


Commentators from U.S. broker-dealers generally would 
regulate foreign banks as domestic U.S. banks under the 
Glass-Steagall Act °2 and would treat U.S. affiliates of 
foreign banks as any other U.S. broker-dealer.%* 


Few responses directly addressed the second part of Ques- 
tion Six. The majority of commentators expressed the idea 
that the circumvention of the Glass Steagall Act by U.S. 
banks through ownership or control of, or other interests in, 
foreign banks presently was prohibited by the Glass-Steagall 
Act.** Both the Association of German Stock Exchanges and 
one U.S. affiliate of a foreign bank suggested that the 
problem, if it exists, is more a question of banking supervi- 
sion and enforcement of the law than a reason to deny 
foreign membership or access,°° and that the Board of 
Governors of the Federal Reserve System could propose 
regulations to prevent such circumventions.°® The NASD felt 
that U.S. banks must not achieve indirectly what is illegal 
directly and that care must be taken to distinguish between 
foreign broker-dealers and foreign broker-dealers that are 
banks or affiliated with banks.°%’ 


Question 6(b) 


For purposes of foreign membership or foreign access, 
should any distinction be made between foreign banks 
which, directly or indirectly, are engaged in commercial or 
other banking activities in the United States (by branch or 
otherwise) and those which are not? Would United States 
banks or broker-dealers be disadvantaged competitively (a) 
in the United States if foreign banks are permitted to 
achieve, directly or indirectly, foreign membership or foreign 
access, or (b) abroad (because of retaliatory measures or 
otherwise) if foreign banks are prevented from achieving 
foreign membership or foreign access? 


The Boston Stock Exchange stated that a distinction should 
not be made between foreign banks engaged in banking ac- 
tivities in the U.S. and those not so engaged since that is a 
question of national policy unrelated to the Commission’s 
determination of the membership issue.°® One commentator, 
a U.S. affiliate of several foreign banks, indicated that 
foreign banks should be regulated generally as U.S. banks 
and allowed to operate within the U.S.°° The SIA concluded 
that the various U.S. bank laws should apply to al! foreign 
banks engaged, directly or indirectly, in the securities 
business in the U.S., regardless of their domicile.’ 
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With reference to possible competitive disadvantages to 
U.S. banks or broker-dealers, the majority of commentators 
suggested that no great harm is foreseeable if foreign 
membership or access is granted. The regional exchanges 
felt that a grant of foreign access would not disadvantage 
U.S. banks or broker-dealers and that a denial of foreign 
membership or access would result in the restriction or 
prohibition of U.S. access abroad.'°' Amex disagreed and 
supported a denial of access to all foreign banks conducting 
both a banking and securities business anywhere.'™ U.S. af- 
fillates of foreign banks contended that the idea of an unfair 
competitive advantage is unsupported by facts'®; that an 
existing inequity would be redressed by granting access to 
foreign banks and their affiliates since U.S. banks and their 
affiliates already are members of foreign exchanges; and 
that any denial of access to a foreign bank or its affiliate may 
result in the restriction or prohibition of activities of U.S. 
banks or their affiliates abroad.'°* By comparison, the SIA 
suggested that U.S. banks and broker-dealers would be at a 
disadvantage in light of foreign banks’ wider range of ser- 
vices and possible utilization of tie-in arrangements and that 
retaliation is not a serious threat.’ 


Question 7(a) 


What particular regulatory problems can be expected to 
arise for self-regulatory bodies and United States public in- 
vestors in light of foreign laws (particularly ‘‘secrecy” laws) 
and practices if foreign membership and foreign access are 
permitted to continue or expand? To what extent have such 
problems been experienced in the past? Are these problems 
capable of resolution, and, if so, how? Particularly, how can 
foreign persons affiliated with United States or foreign 
broker-dealers which are permitted to achieve membership 
on or access to exchanges be subjected to adequate inspec- 
tion and other regulatory supervision? Should special dis- 
closures be required of such foreign broker-dealers and 
foreign affiliates of United States broker-dealers affiliated 
with foreign nationals, and, if so, in what manner? 


Commentators from U.S. affiliates of foreign entities in- 
dicated that no special problems exist'®; that U.S. affiliates 
maintain books and records in the U.S. as does any U.S. 





'.1 BSE, at 7; MSE, at 12. The Boston Stock Exchange 
repeated the view expressed by Ultrafin that a denial of 
access to a foreign bank or its affiliate would result in a com- 
plete bar to U.S. securities transactions in the U.S. by 
nationals in certain countries which permit only banks to 
conduct a securities business. See page 23 supra. 


102 Amex, at 10. 

103 A.B.D., at 15. 

'04 UBS-DB, at 5. Swiss Federal Banking Law, UBS-DB Cor- 
poration stated, permits the conduct of a securities or bank- 
ing business by a foreign entity in Switzerland, provided in 
part that complete reciprocity is accorded by the country in 
which the foreign entity maintains its residence or registered 
office. 

'05 SIA, at 40-41. 


'06 See, e.g., Europartners, at 10; Rowe, at 11; UBS-DB, at 
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broker-dealer; that U.S. affiliates are well capitalized; and 
that, since they are domestic broker-dealers, information 
concerning their activities is currently available to the 
regulatory authorities.'°’ A U.S. affiliate of four foreign banks 
asserted that there are problems only with respect to the 
identity of and information about its shareholders, the sub- 
jection of any foreign shareholder to the jurisdiction of the 
U.S. courts, and the enforcement of Securities Exchange Act 
Rule 19b-2.'® It contended that such problems are suscepti- 
ble to resolution, ie, the execution of “third party 
agreements” by the domestic affiliate’s shareholders, as is 
presently required by the Midwest and Boston Stock Ex- 
changes.'° Commentators representing various U.S. af- 
filiates of foreign entities and one foreign broker-dealer 
suggested that there is not any difference between a U.S. 
broker-dealer and a U.S. affiliate with respect to knowledge 
about a customer''®; that problems of secrecy laws can be 
resolved by a waiver by the registered broker-dealer of its 
rights under any applicable secrecy laws, use of a U.S. sub- 
sidiary, and maintenance of books and records in the U.S.'"'; 
and that, as a condition to access, a U.S. entity must be able 
to trace the origin of any order or transaction to the client of 
an affiliate originating such order.''? 


The positions taken by the national securities exchanges 
placed the regional exchanges on opposite sides to the 
NYSE and Amex. On the one hand, the regional exchanges 
responded that no particular regulatory problems exist,''° 
that secrecy laws could be a problem but that a similar 
problem exists where a nonmember foreign entity effects 
transactions through a U.S. broker-dealer on behalf of an un- 
disclosed principal''*; that membership at least permits a 
national securities exchange to discipline violations of its 
rules with its powers of suspension and expulsion; and that 
transactions effected through a U.S. affiliate of a foreign en- 
tity are visible and can be subjected to greater disclosure 
requirements.''® The NYSE, on the other hand, stated that it 
has encountered significant problems, in connection with in- 
vestigations of manipulation and inside information cases, in 
obtaining information pertaining to foreign transactions con- 
ducted through omnibus accounts carried by its members 
and that the entry of foreign entities and their affiliates 
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would compound the problem.''® Similar difficulties, it 
asserted, with secrecy laws and their restrictions on infor- 
mation inhibit a field examination of a foreign member.''’ 
The Amex noted that methods must be devised to assure 
effective regulation of members and that foreign secrecy 
laws must not be employed as a shield to avoid compliance 
with Rule 19b-2.''® The SIA believed that there cannot be 
any effective supervision of foreign entities or their af- 
filiates.''? The NASD, on the other hand, indicated that it had 
encountered no unusual problems with respect to its foreign 
members. 


Two commentators recommended either the execution of 
third party agreements whereby a foreign parent would con- 
sent to the regulatory jurisdiction of a national securities ex- 
change’”° or to the use of a reputable third party, /.e., a cer- 
tified public accountant or appropriate foreign government 
agency,'?' to subject foreign persons affiliated with U.S. or 
foreign broker-dealers to adequate inspection and supervi- 
sion. The Association of German Stock Exchanges'?? and 
one commentator from a U.S. affiliate of four foreign 
banks'*? stated that they would not object to special dis- 
closure requirements that are reasonable and not violative of 
secrecy laws to which the foreign parent is subject. The 
Boston Stock Exchange saw no reason to require dis- 
closures beyond that which a domestic broker-dealer 
presently makes.'*4 


Question 7(b) 


Can foreign courts, and is it likely that foreign courts will, en- 
force United States securities laws, or United States 
judgments based on violations of those laws, against such 
foreign persons? Who should bear the additional regulatory ( : 
costs of surveillance of such foreign persons and of enforce- 
ment against them of United States securities laws? In what 
manner could such foreign persons, as a class or otherwise, 
be required to pay for such additional regulatory costs (e.g., 





by fee or special charge)? & 
Comments received from U.S. affiliates of foreign firms and 
the Association of German Stock Exchanges indicated that it 
was unnecessary to consider the actions of a foreign court if 
foreign firms conducted their U.S. securities business 
through a U.S. subsidiary subject to various U.S. regulatory 
e | 
"6 The NYSE cautioned that its fears would prove un- 
founded if its proposals with respect to additional regulation 
of foreign-owned firms, as detailed in its response to Ques- 
tion Four, were accepted. See page 18 supra. 
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authorities and U.S. courts'?® and that non-resident foreign 
parent entities generally would be without the jurisdiction of 
the U.S. courts.'?® The SIA and one domestic broker-dealer 
also considered it unlikely that enforcement of US. 
securities laws could be achieved outside the U.S.'?’ against 
non-resident persons.'?® Some commentators contended 
that international law, including existing U.S. treaty 
obligations, dictated the outcome of any attempt to enforce 
U.S. securities laws abroad.'?? Two other respondents 
suggested that Canadian courts would enforce such ac- 
tions'*° and that the courts of the United Kingdom would en- 
force judgments for money damages based on violations of 
U.S. securities laws where the defendant was subject to the 
U.S. court rendering the decision or, in certain cases, where 
the defendant had consented to the jurisdiction of the U.S. 
courts.'*! 


As for additional costs of regulation and enforcement, most 
commentators from U.S. affiliates of foreign broker-dealers 
and all the national securities exchanges'** as well as the 
SIA'’? endorsed the assessment of foreign entities or U.S. 
affiliates thereof for additional charges relating to any 
special costs attributable to their foreign ownership. There 
were a few comments, however, to the effect that such per- 
sons should be treated as any other domestic broker-dealer 
in that regard.'%* 


Question 8(a) 


With regard to the “public business” test set forth in 
Securities Exchange Act Rule 19b-2, what regulatory 
problems are presented by foreign broker-dealers and 
United States broker-dealers affiliated with foreign nationals 
for purposes of foreign membership and foreign access? 
How do these problems differ significantly from those 
presented by United States broker-dealers where foreign 
ownership or control is not involved? If such problems exist, 
how can they be resolved? 
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proceedings. 


'3¢ Response of Bongard, Leslie & Co. Ltd. (“"Bongard’”), at 4; 
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The commentators from U.S. affiliates of foreign entities in- 
dicated generally that the advent of negotiated commission 
rates would require a reassessment of Rule 19b-2'*°; that 
orders placed by the parent entity with the U.S. affiliate are 
effected without disclosing the name of the originating 
customer'*®; that the parent entity may violate its legal 
obligation of secrecy or confidentiality with respect to 
customers’ names by compliance with Rule 19b-2'%’; and 
that both domestic and foreign broker-dealers share the 
same difficulty in complying with Rule 19b-2.'*® One Cana- 
dian broker-dealer found compliance with Rule 19b-2 not to 
be a problem since Canadian law requires a segregation of 
public accounts.'*? Of the national securities exchanges, the 
Pacific Stock Exchange believed that the problems of apply- 
ing the “public business” test to member foreign affiliates 
are no greater than the problems of applying that test to U.S. 
broker-dealers.'*° The Amex stated that, since the burden of 
regulation falls on a national securities exchange, foreign 
membership should be prohibited because effective regula- 
tion would be impossible.'*' The SIA contended that it is dif- 
ficult to regulate an entity which formulates its policy and 
management decisions, and maintains its assets, abroad.'*? 
Among several resolutions of such problems proposed, the 
Boston Stock Exchange endorsed the Commission idea that 
a responsible, disinterested third party should conduct 
limited audits of a foreign parent's records or those of an af- 
fillated member firm and that any classification of accounts 
as affiliated or unaffiliated should be independently 
verified.'*? The Association of German Stock Exchanges ap- 
proved the idea of third party certification of such customer 
accounts where the certification simply ascertains percen- 
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tage figures representing the mix of transactions.'** The 
commentators from U.S. affiliates of foreign firms also 
generally favored the use of an impartial third party'*® or a 
party mutually agreeable to U.S. authorities and the foreign 
parent'*® to verify the character of transactions effected.'*’ 


Question 8(b) 


Particularly, is it feasible to “look through” a foreign affiliate 
of a foreign broker-dealer or of a United States broker-dealer 
affiliated with foreign nationals to determine the ultimate 
origin and nature of orders executed on an exchange before 
classifying those orders as ‘public’ or “‘affiliated’’ business? 
Is the concept of “affiliated person” enunciated in Securities 
Exchange Act Release No. 9950 (January 16, 1973), adopt- 
ing Rule 19b-2, and explained in Securities Exchange Act 


Release No. 10391 (September 13, 1973), adequate to per- 
mit business done by foreign broker-dealers to be fairly 
characterized either as “public’’ of “affiliated” in light of the 
kinds of business relationships which exist and the types of 
business done in foreign countries? 


The general view of the respondents was that it is feasible to 
“look through” a foreign affiliate or U.S. affiliate and that 
procedures to do so can be fashioned. U.S. affiliates of 
foreign entities suggested that the ‘look through” approach 
is feasible and desirable'*®; and that, if necessary, responsi- 
ble third parties may verify the origin and nature of 
customers’ transactions of such affiliates'*®. The U.S. af- 
filiate of a Britist broker-dealer suggested that the identity of 
foreign customers is discernible from a review of the firm’s 
customer billings.'°° One U.S. affiliate of a Japanese broker- 
dealer indicated that a substantial part of its business is 
public although filtered through its parent entity.'®' The 
Association of German Stock Exchanges recommended a 
“look through” coupled with some form of independent 
verification that would avoid any breach of German law 
protecting the confidentiality of business relationships.'®? 
The Stock Exchange (London) also suggested the employ- 
ment of third parties, including, if possibie, the appropriate 
regulatory authorities in each country, to verify the origin 
and nature of orders.'®* 


Two national securities exchanges thought the “look 
through” to be feasible particularly if accompanied by in- 
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spections by a reputable third person.'** The NYSE further 
suggested requirements of full disclosure, access to all 
necessary books and records, certain other measures, and 
the application of Securities Exchange Act Rule 19b-2 to all 
registered broker-dealers.'®> In contrast, the SIA indicated 
that it is difficult to reach a foreign parent or to decide who is 
in a control relationship; that there is an absence of effective 
sanctions against foreign persons or ability to investigate 
such persons; that the concept of ‘‘control,”’ widely found in 
the U.S. federal securities laws, is alien to foreign persons, 
who are familiar only with the laws of their own jurisdiction 
that problems of accounting and secrecy remain; that 
criminal statutes pertaining to requirements of secrecy can- 
not be waived; that audits or verifications by third persons 
are questionable in that there is no unformity in auditing 
standards abroad; that transactions between a member of a 
national securities exchange and its parent should be pre- 
sumed to be not ‘‘public business” absent stonr evidence to 
the contrary; and that, in conclusion, a “look through” ap- 
proach is not feasible.'*® 


In regard to the concept of “affiliated person,”’ there were 
few comments. While the Midwest Stock Exchange did not 
have any problems with the concept,'®’ the Boston Stock 
Exchange indicated a preference for a more definite and 
more narrow determination of affiliation.'®® It noted that it 
has encountered problems in the application of the concept 
of “control” to interlocking relationships of networks of com- 
panies or to situations where shareholders are not 
customarily disclosed or where beneficial ownership is not 
determinable. It suggested that ‘affiliated business’ for 
foreign firms be defined to include their own business, the 
business of their officers and directors, the business of con- 
trolled accounts to the same extent that it is so treated in the 
case of domestic securities firms, and the business of ‘‘af- 
filiates.” The definition of affiliate, the Boston Stock Ex- 
change urged, should be limited to entities which own, are 
owned by, or are under common ownership with the foreign 
firm through a chain of 25% or greater equity ownership, or 
less than 25% share ownership when coupled with 
arrangements resulting in “actual and active control of the 
policies and operations of such other firm.’’'®® 


Question 9 


Would any jurisdictional, regulatory and enforcement 
problems that may be presented by foreign membership and 
foreign access be diminished if the Commission were to re- 
quire foreign broker-dealers and United States broker- 
dealers affiliated with foreign nationals seeking or enjoying 
membership on or economic access to an exchange to 
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provide that exchange and the Commission periodically, in 
connection with contractual undertakings to make various 
disclosures and to subject themselves to the jurisdiction of 
United States courts, with (a) an opinion of United States 
counsel as to (i) the identities of “affiliated persons’ of such 
entities and compliance by such entities with exchange rules 
concerning the utilization of membership and the non- 
member access discount, and (ii) the amenability of such 
entities to service process within the United States and the 
ability of United States courts to assert jurisdiction over such 
entities for the purpose of determining liabilities arising out 
of violations by such entities of the federal securities laws; 
and (b) an opinion of counsel licensed or admitted to prac- 
tice in the relevant foreign jurisdiction as to (i) whether 
adequate steps have been taken to ensure that foreign 
“secrecy’’ laws or contractual obligations regarding con- 
fidentiality do not prevent disclosure by such entities of all 
information necessary to reveal the identities of their ‘‘af- 
filiated persons” and of those beneficially interested in trans- 
actions to be effected by such entities on an exchange and 
to permit exercise of the Commission's investigatory powers 
under Section 21 of the Securities Exchange Act, and (ii) the 
enforceability in such jurisdiction of any judgment based on 
violations of United States federal securities laws rendered 
by a United States court of competent jurisdiction? Would 
such a requirement be appropriate and practical? Would it 
be satisfactory, from a regulatory point of view, to require in- 
stead that exchanges themselves obtain such opinions with 
respect to different foreign countries and different kinds of 
foreign entities? Would it be appropriate to deny foreign 
access and foreign membership if satisfactory opinions of 
the kind described above could not be obtained? Are there 
satisfactory means other than opinions of counsel for deter- 
mining the identities of foreign ‘affiliated persons” of foreign 
broker-dealers and United States broker-dealers affiliated 
with foreign nationals? 


The respondents generally found no merit in the proposal 
that foreign broker-dealers and U.S. broker-dealers affiliated 
with foreign nationals procure various opinions of counsel 
regarding significant issues of regulatory concern. Foreign 
broker-dealers, U.S. affiliates of foreign firms, and one U.S. 
broker-dealer suggested that opinions from U.S. subsidiaries 
of foreign firms are unnecessary and not practical'®°; that 
legal opinions do not diminish jurisdictional, regulatory, or 
enforcement problems; that such problems are more easily 
handled by such means as a consent to service of process or 
independent third party verification of a firm’s customer mix 
‘6’; that U.S. affiliates already registered with the Commis- 
sion and doing business in the U.S. are subject to the 
jurisdiction of the U.S. courts and that opinions of counsel 
achieve nothing substantive'®; that opinions relating to a 
broker-dealer’s capacity to comply miss the essential issue 
of whether or not such broker-dealer is satisfying the law 
regularly and consistently'®; that opinions are not necessary 
in view of such alternatives as consent to access to records 
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and waiver of secrecy laws to the extent permissible'®; that 
the U.S. would be better served to look for a comparable 
regulatory framework in a foreign country rather than 
attempt an extension of the U.S. securities laws to a foreign 
broker-dealer'®®; and that counsel is unlikely to render an 
opinion, for example, on the enforceability in foreign jurisdic- 
tions of judgments based on violations of U.S. securities 
laws or to the effect that foreign banking practices or laws 
would not affect the Commission's investigatory powers 
outside the U.S.'® 


The SIA had doubts about the proposal. It believed that 
there would be no material decrease in problems of enforce- 
ment and that counsel eventually would rely only on af- 
fidavits of clients in lieu of a personal investigation of the ac- 
tual underlying facts.'®*” It suggested that the means to 
determine the identities of affiliated persons is to have full 
access to relevant books and records of the foreign con- 
trolling person.'®® The Boston Stock Exchange found the 
proposal to be neither appropriate nor practical since an at- 
torney would require personal investigation and discussion 
with each account alleged to be affiliated or personal exami- 
nation of underlying records abroad. It further questioned 
the necessity or appropriateness of such investigations 
into factual matters when no violation of any law or regula- 
tion had been alleged. Rather, the Boston Stock Exchange 
indicated, it would prefer to solicit the disclosure of 
necessary information in connection with a specific inquiry 
subject to its powers of suspension and expulsion.'®? The 
NYSE reached a similar conclusion as to the merits of the 
Commission's proposal. As other commentators had noted, 
the NYSE pointed out that the presence of U.S. affiliates in 
the U.S. would help to avoid many regulatory difficulties.'”° 


Question 10 


Is it necessary or desirable for the Congress to grant ad- 
ditional authority to the Commission to enhance its ability to 
(a) prohibit, condition or limit foreign membership and 
foreign access or to remove barriers thereto to the extent 
necessary or appropriate in the public interest or for the 
protection of investors or to maintain fair, orderly and honest 
markets (b) condition or limit registration of foreign broker- 
dealers or United States broker-dealers affiliated with 
foreign nationals as broker-dealers under Section 15 of the 
Securities Exchange Act, or (c) prohibit, condition or limit 
membership by such persons in the NASD? 


The majority of commentators stated that the Commission 
has sufficient authority to deal with the issues at hand. The 
responses of the U.S affiliates of foreign entities and certain 
national securities exchanges indicated that the Commission 
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possesses sufficient authority under Sections 15, 19 and 23 
of the Act.'’”' The NYSE proposed an amendment to the Act 
to authorize the Commission to deny, suspend, or revoke the 
registration of any foreign-controlled U.S. applicant or 
registrant which violates, or unable to establish satisfactorily 
its compliance with, applicable limitations and conditions.'”2 
Another commentator suggested the passage of 
amendments to the Act to require the registration of all 
broker-dealers using any jurisdictional means to effect trans- 
actions in any non-exempt securities and to alter Sections 
7 and 8 to provide an exemption from such provisions to any 
registered broker-dealer conducting a business abroad in 
foreign securities.’ 


The SIA contended that the Commission has ample power 
to prohibit, condition, or limit foreign participation in U.S. 
securities markets.'”* 


Question 11 


What procedures are employed currently by exchanges per- 
mitting foreign membership and foreign access, in fulfillment 
of their regulatory duties, to effect appropriate surveillance 
and discipline of foreign broker-dealers and United States 
broker-dealers affiliated with foreign nationals to ensure 
compliance by such entities with the Securities Exchange 
Act, exchange constitutions and the rules and regulations 
promulgated thereunder, and do these procedures appear to 
be operating effectively? In the case of foreign access, do 
exchange obligations to regulate different categories of non- 
member broker-dealers (if there are any such obligations) 
vary depending on whether foreign origin, ownership or con- 
trol is involved? 


Several national securities exchanges reviewed aspects of 
their procedures with respect to foreign membership or 
access. The Boston Stock Exchange noted that it permits 
foreign membership and excludes professional access to 
foreign broker-dealers; that it inspects all member firms an- 
nually without any special treatment or exemption for 
members which are foreign firms or U.S. affiliates thereof; 
that it obtains jurisdiction over the parent entity by its execu- 
tion of a third party agreement; that all U.S. listed business 
is conducted on a fully disclosed basis through domestic 
member firms; and that such members have complied fully 
with U.S. securities laws and the Constitution and rules of 
the Boston Stock Exchange.'’® Similarly, the Midwest Stock 
Exchange indicated its satisfaction with its foreign members. 
It examines at least once a year its members, including 
Canadian members and U.S. affiliates of foreign firms. 
Nonmember access is granted only to registered broker- 
dealers.'’® The Pacific Stock Exchange added that it requires 
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a foreign entity to form a U.S. affiliate in order to become a 
member.'’’ In contrast, the Amex justified its limitations on 
foreign membership on the basis of the difficulties of sur- 
veillance and enforcement of foreign entities.'’® It prohibits 
foreign participation in any member organization beyond 
45% of capital or profits.'’”? The NYSE stated that it restricts 
foreign membership, although it permits Canadian broker- 
dealers to become members provided they meet all re- 
quirements (including Section 2 of Article IX of the NYSE 
Constitution, which requires the individual member qualify- 
ing any firm or corporation as a member organization to be a 
U.S. citizen), limit their business to agency transactions and 
other approved enterprises, borrow funds pursuant to 
special loan agreements with Canadian banks, and hold 
designated amounts of securities and other assets in the 
U.S.18° 


One U.S. affiliate of several foreign banks generally en- 
dorsed the procedures of the Boston Stock Exchange and 
the Midwest Stock Exchange, but criticized the Boston 
Stock Exchange's policy of permitting foreign membership 
without maintenance of an office, capital, and books and 
records in the U.S.'®' Other coments indicated satisfaction 
with the present situation'®? and with the national securities 
exchanges’ handling of foreign nonmember access. '*? 


Question 12 


Will the advent of competitively determined commission 
rates for all transactions regardless of size in May 1975 
significantly reduce or eliminate incentives to foreign 
membership on exchanges, membership by foreign broker- 
dealers or United States broker-dealers affiliated with 
foreign nationals in the NASD, or registration of such per- 
sons as broker-dealers under Section 15 of the Securities 
Exchange Act? Are foreign broker-dealers or United States 
broker-dealers affiliated with foreign nationals which have 
acquired exchange memberships likely to retain or dispose 
of such memberships after elimination of fixed commission 
rates? Should the Commission defer any changes in its pres- 
ent policy of allowing exchanges to make independent 
decisions with respect to foreign membership (within certain 
minimum standards established by the Commission) until 
fixed commission rates have been eliminated? 


To a significant extent, the commentators thought that com- 
petitively determined commission rates would not 
necessarily reduce or eliminate incentives to achieve foreign 
Participation in the U.S. securities markets. U.S. affiliates of 
foreign firms or foreign broker-dealers suggested that the 
clearing operations of the Midwest Stock Exchange were an 
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incentive to seek membership'®*; that membership was 
desirable not in order to recapture commission dollars but to 
conduct a comprehensive securities business'® and to offer 
a range of services to clients'®*; and that the objective of 
foreign firms is to participate in the international financial 
markets.'®? One U.S. affiliate of a foreign broker-dealer 
revealed plans to seek additional memberships despite the 
end of fixed commission rates.'®® Others argued that broker- 
dealers would continue to seek membership apart from the 
absence of pressures for institutional membership'®® or that 
membership is more a function of volume and implies a 
more permanent presence in the U.S. securities markets.'*° 
Nevertheless, one U.S. affiliate of two foreign banks believed 
that negotiated commission rates may significantly reduce 
economic incentives to foreign membership and institutional 
membership for persons other than itself.'*' The association 
of German Stock Exchanges doubted that foreign firms 
would relinquish memberships after elimination of fixed 
commission rates.'%? 


The Boston and Midwest Stock Exchanges suggested that 
commission savings are not a principal incentive to 
membership'®? and that most foreign firms engage in a wide 
range of activities necessitating membership, e.g., certain 
foreign firms are specialists on the Midwest Stock Ex- 
change.'®* 


The SIA contended that enthusiasm for membership would 
dampen once fixed commission rates were eliminated; that 
foreign firms would engage in predatory pricing and anti- 
competitive tactics in reliance upon alternate sources of 
profit; that customers of such firms would continue to pay 
both service fees and commissions; and that business would 
be attracted on the basis of protections offered by “secrecy” 
laws.'®> The NASD suggested that the end of fixed commis- 
sion rates would not affect its membership. The ability to 
participate in underwritings with dealer concessions, it 
pointed out, is the incentive to join the NASD.'% 
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The comments were mixed with respect to the idea of post- 
poning changes in Commission policy until after the elimina- 
tion of fixed rates. In favor of deferring policy changes were 
the Midwest Stock Exchange, the SIA, and three U.S. 
broker-dealers.'*? The NYSE, Boston Stock Exchange, one 
U.S. broker-dealer'®*, two U.S. affiliates of foreign firms,'%® 
and the International Bar Association found no reason to 
defer decisions on the issue of foreign participation. 


Question 13(a) 


Should either the Commission, the exchanges or the NASD, 
in formulating rules governing foreign membership and 
foreign access, consider whether and the extent to which 
foreign countries permit United States broker-dealers and 
foreign broker-dealers affiliated with United States nationals 
to (a) acquire membership on such countries’ securities ex- 
changes, (b) obtain a nonmember professional discount from 
any fixed rates of commissions required or permitted to be 
charged by members of such exchanges, or (c) engage in a 
public securities business in such countries? 


Several commentators from US. affiliates of foreign banks 
suggested that the U.S. should take a leadership role in the 
internationalization of the U.S. securities markets?” and that 
other countries may retaliate against U.S. banks and broker- 
dealers if access to U.S. securities markets is denied.2” In 
regard to the effects of a denial of access to the U.S. 
securities markets, one U:S. affiliate of several foreign banks 
Stated that there is not any reason to expect a shift of foreign 
investor business to U.S. broker-dealers abroad or to expect 
foreign firms to direct capital to financial markets with which 
they do not deal directly.2°? Moreover, one U.S. affiliate of a 
Japanese broker-dealer noted that there is more Japanese 
investor interest in U.S. securities than there is U.S. investor 
interest in Japanese securities and that a denial of access 
may cause adverse reactions on the part of other coun- 
tries.2° Swiss American Securities Inc. argued that U.S. 
broker-dealers have adequate access overseas; that access 
to the U.S. securities markets is financially important to 
foreign firms; and that a foreign firm should be considered 
for membership or access on the merits of its 
application.?°8 Other commentators suggested that 
negotiations between the U.S. and a foreign country in 
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regard to mutual reciprocity should commence if American 
broker-dealers become interested in foreign securities 
markets and are refused access to them 7°; that the Com- 
mission should focus only on what is the best policy for the 
U.S. securities markets?° ; that, although reciprocity could 
be a factor in the review of a foreign membership application 
by a national securities exhange, U.S. broker-dealers and 
banks presently compete with foreign firms abroad on 
similar terms?= ; and that U.S. securities markets provide 
less reciprocity to foreigners not maintaining an establish- 
ment in the U.S. than do most foreign stock exchanges. 
202 = The Association of German Stock Exchanges pointed 
out that the Federal Republic of Germany grants licenses to 
foreign firms to engage in the securities business on the 
same terms that German entities are granted their 
licenses. 2°¢ 


Of the national securities exchanges, the regional exchanges 
generally opposed the use of reciprocity as a basis for Com- 
mission policy.2°? |The Boston Stock Exchange expressed 
the view that the U.S. needs and, in turn, would receive, an 
inflow of foreign investment capital if foreign membership 
were permitted. The Midwest Stock Exchange contended 
that it is difficult to measure reciprocity and that the U.S. 
should encourage the internationalization of the financial 
markets.?% The NYSE did not agree. It proposed the 
adoption of its principle of mutual nondiscrimination, under 
which foreign and domestic institutions would have the 
same privileges and be subject to the same rules in the U.S. 
securities markets only if national status is accorded to a 
U.S. broker-dealer in the country of organization of the 
foreign institution.?° The NASD concluded that 
membership in its Association should be open to qualified 
non-bank broker-dealers provided a U.S. broker-dealer is 
granted full and equal access to the securities markets of the 
foreign countries in which the foreign broker-dealer is 
organized within two years after acceptance of the foreign 
broker-dealer into NASD membership.?% 


Most U.S broker-dealers indicated their preference for a 
Commission policy based on reciprocity.2°? On the other 
hand, one large U.S. broker-dealer preferred not to use 
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reciprocity as a basis for policy until after the initiation and 
completion of a study to determine the existence of in- 
tolerable discrimination against U.S. broker-dealers. It felt 
that reciprocity unfortunately relates to nationality of 
ownership, obscures essential issues, is difficult to define or 
to apply, and is subject to a lack of credibility in light of ex- 
tensive foreign participation in the U.S. commodities futures 
markets.?°° The SIA pointed out that the term “reciprocity” 
has several meanings; that there is a greater advantage to 
foreign firms receiving access here than to U.S. firms receiv- 
ing access abroad; and, consequently, that “reciprocity in 
terms of equivalence is not attainable.’’2° 


Question 13(b) 


If so, how are such privileges to be compared with and 
measured against privileges extended in the United States 
to foreign broker-dealers and United States broker-dealers 
affiliated with foreign nationals? If reciprocity is not afforded 
United States broker-dealers by a particular nation, should 
foreign broker-dealers organized under the laws of that na- 
tion or United States broker-dealers affiliated with foreign 
nationals of that nation nevertheless be permitted to achieve 
membership or foreign access? If so, would any otherwise 
inappropriate restrictions or limitations imposed upon 
foreign broker-dealers of that nation or against United 
States broker-dealers owned or controlled by foreign 
nationals of that nation be appropriate under and within the 
scope of United States laws in light of the absence of such 
reciprocity? 


The NYSE submitted a detailed analysis of the accessibility 
of foreign securities markets to U.S. broker-dealers. The 
comments by the NYSE Advisory Committee on Inter- 
national Capital Markets pointed out that foreign firms in the 
U.S. participate in the over-the-counter market, third market, 
regional exchanges, and as members of the NASD; that 
fewer U.S. broker-dealers have memberships in foreign ex- 
changes than foreign firms have in U.S. national securities 
exchanges; that one factor to be noted is “extreme and 
severe” currency controls in other countries which impede 
payments to customers and other broker-dealers; and that, 
under foreign law, U.S. broker-dealers are often precluded 
from dealing directly with the public abroad.2'"° The NYSE 
staff in its submission indicated that significant variations 
occur from country to country. The NYSE staff asserted that, 
in Japan, it is necessary to acquire a license from the 
government to engage in a public securities business; that 
the Tokyo Stock Exchange prohibits membership to any firm 
with more than half of its shares in foreign hands; that 
foreign persons may not control more than one quarter of a 
member's board of directors; and that non-Japanese may 
not exercise a controlling influence over a member cor- 
poration.2"' In Switzerland, the NYSE staff indicated, 
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there are two classes of licenses, a class A license and a 
class B license, and that only the class A license, which only 
two foreign banks possess, permits access to the Zurich Ex- 
change; that a foreign broker-dealer generally must organize 
as a bank; that the conditions upon organization as a Swiss 
bank include a requirement of complete reciprocity with the 
country where the bank’s main office is located, a name 
revealing non-Swiss origin, and an agreement to protect 
Swiss currency; and that there are certain pressures to 
prohibit the conduct of a public business.2'2, One U.S. af- 
filiate of two foreign banks added, in regard to Switzerland, 
that foreign broker-dealers are well represented among per- 
sons possessing class B licenses, which authorize the con- 
duct of a securities business outside the exchanges; and that 
American Express International Banking Corporation is the 
only American firm out of twenty-six persons holding a class 
A license, which authorizes the execution of transactions on 
exchanges.?'? 


In regard to French law, the NYSE staff noted, members of 
the Paris Bourse must be French and such members must 
have been recommended by a French organization of broker- 
dealers. Moreover, the NYSE staff pointed out, securities 
may be deposited only in banks or with French broker- 
dealers and not with U.S. broker-dealers.2'* In Germany, 
the NYSE staff stated, a foreign broker-dealer needs govern- 
ment approval and the manager of such broker-dealer must 
be German; books must be maintained at each branch of- 
fice; annual audits are conducted; and such broker-dealers 
are considered to be German entities.?'® In the United 
Kingdom, the NYSE staff indicated, access may be achieved 
without regard to nationality. Since, however, all individuals 
in The Stock Exchange (London), e.g., partners, directors, or 
shareholders, must be members as well, access is more dif- 
ficult to procure than it appears at first. In addition, the 
NYSE staff pointed out, The Stock Exchange (London) re- 
quires in part a member to undergo a period of appren- 
ticeship with a British broker-dealer.?'® In Canada, the 
NYSE staff noted, the question of access is decided by each 
province and the Province of Ontario has been the most 
restrictive. For example, applicants for a license to operate a 
securities business may not have more than twenty-five per- 
cent foreign ownership. Foreign firms which already possess 
the necessary license are somewhat protected by a grand- 
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father clause, but remain subject to restrictions on growth.?'” 


Other commentators discussed restrictions in foreign 
securities markets. The Stock Exchange (London) indicated 
that membership is not limited to nationals; that a foreign 
broker-dealer may conduct a securities business; and that 
reciprocity is an “essential factor’’ in the issue of foreign 
access provided a broker-dealer complies with a local 
jurisdiction’s laws.?'® One U.S. affiliate of two foreign 
banks suggested that, in Germany, licenses to engage in a 
securities business are not denied on the basis of national 
origin.?"9 A U.S. affiliate of a Japanese broker-dealer 
noted that Merrill Lynch has branch offices in Japan and is a 
member of the Japanese equivalent of the NASD.22° 


Question 14(a) 


In the event foreign membership and foreign access are per- 
mitted to continue or expand, does the Securities Exchange 
Act confer sufficient authority on the Commission and the 
Board of Governors of the Federal Reserve System to enable 
them to prevent evasion of margin regulations governing 
securities credit transactions (/.e., Regulation X, G, T and U) 
by foreign broker-dealers and foreign affiliates of United 
States broker-dealers affiliated with foreign nationals? 


Foreign entities generally contended that present provisions 
of the Act, including Section 7, confer adequate regulatory 
authority upon the Commission and the Board of Governors 
of the Federal Reserve System.??' Two foreign firms in- 
dicated their objection to any extension of margin regulation 
to transactions between a foreign affiliate of a member and 
those of its customers who are not U.S. citizens or 
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nationals.??? Similarly, it was suggested, margin 
regulations do not apply to a transaction between a foreign 
broker-dealer and its non-U.S. customers if transactions are 
executed through an unaffiliated U.S. broker-dealer.?2* 


The various self-regulatory organizations responded that ex- 
isting statutory authority is sufficient. The Boston Stock Ex- 
change expressed the view that a foreign firm which 
knowingly extends more credit than Regulation X or T per- 
mits to a U.S. borrower may be an aider and abettor of the 
borrower's violation of Regulation X or T.274 ~The Midwest 
Stock Exchange was unsure whether or not the Act confers 
sufficient authority.22° The NYSE commented that U.S. af- 
filiates of foreign firms should be bound by margin 
regulations and that the foreign parent organizations with 
their own sources of credit should not be.27® The NASD 
stated that the present provisions of the Act provide ample 
authority to regulate foreign firms and U.S. affiliates thereof, 
provided they are either NASD members or SECO broker- 
dealers.??’ 


The SIA contended that Section 30(b) reads as if the Act is 
inapplicable to persons transacting business outside of the 
U.S. and that Section 7(f), with its references only to U.S. 
persons, appears not to apply to non-U.S. persons.?7® One 
commentator from a U.S. broker-dealer found Regulation T 
to apply to any registered foreign securities firms and its 
U.S. securities business.?2° 


Question 14(b) 


Should such regulations apply at all to foreign broker-dealers 
or foreign affiliates of United States broker-dealers affiliated 
with foreign nationals and customers of such entities or in 
some other way than such regulations apply to United 
States broker-dealers where foreign ownership or control is 
not involved? If so, what steps should be taken (including 
the adoption of additional regulations) to modify, if 
necessary, and to ensure compliance with the intent and 
purposes of, such regulations? If not, what impact will non- 
compliance with the margin regulations by such entities 
have on our securities markets and on competition within 
those markets? 


One Canadian firm suggested that the U.S. should 
regulate the U.S. borrower and that Canadian margin 
regulations apply to Canadian citizens’ dealing with a Cana- 
dian broker-dealer.2°° The Boston Stock Exchange also 
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commented that there should not be any U.S. regulation 
over a transaction in which a foreign person lends foreign 
currency to other foreign persons for securities transac- 
tions.?3' The NYSE asserted that it is unnecessary to 
regulate credit extended by foreign organizations to foreign 
nationals and that to do so would create an unnecessary 
deterrent to foreign participation in the U.S. securities 
markets.?92 It further noted, however, that Regulation T 
applies to transactions executed in the U.S. for foreign 
customers through foreign branch offices of U.S. broker- 
dealers and that legislation should be enacted to permit U.S. 
broker-dealers abroad to compete in such situations on 
equal terms with foreign entities which are unrestricted by 
Regulation T. 293 The SIA suggested that the margin 
regulations apply to any foreign-organized broker-dealer or 
U.S. affiliate thereof which transacts securities business in 
the U.S.2%4 It also proposed that different margin 
regulations should apply to any foreign entity, depending on 
whether or not the controlling parent organization is subject 
to existing U.S. restrictions on the extention or maintenance 
of credit.2°° | Nevertheless, the SIA stated that a problem 
would remain in the enforcement of Regulation T’s prohibi- 
tion against arrangements by broker-dealers of credit which 
they themselves may not extend or maintain.2%6 
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APPENDIX B 
MEMORANDUM 
TYPES OF EXCHANGE RULES ON MEMBERSHIP AND 
ASSOCIATION WITH MEMBERS WHICH RAISE QUES- 
TIONS UNDER THE SECTIONS OF THE ACT DIS- 
CUSSED IN THE LETTER DATED MARCH 2, 1976 ' 
1. New York Stock Exchange, Inc. (“NYSE”). 


(a) Constitution: 


Article IX covers membership, member firms, and member 
corporations: 


Section 2 requires an applicant for election as a member to 





' The statements herein are not complete and are subject to 
the detailed provisions of the rules of each exchange in 
question. Wherever particular provisions are referred to, the 
statements are qualified in their entirety by such reference. 
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be at least 21 years of age and a citizen of the United 
States.” 


Section 7 covers approval of member partnerships and cor- 
porations and allied members and approved persons. 
Subsection (b) provides that the NYSE Board shall not ap- 
prove a corporation as a member corporation unless, for ex- 
ample, (1) every director holds of record and owns 
beneficially voting stock; at least a majority of the directors 
are members or allied members; and each director not 
otherwise a member or allied member is an approved per- 
son; (2) every member or allied member who is an employee 
is actively engaged in its business and devotes the major 
portion of his time to it; (3) every owner of 5% or more of the 
outstanding voting stock of a member corporation is a 
member, allied member or approved person; and (4) the 
primary purpose of a member corporation is the transaction 
of business as a broker or dealer in securities. Subsection (f) 
prohibits, unless exempted by rule or otherwise, a party from 
being a member, allied member or approved person in more 
than one member firm or member corporation. Other than a 
requirement for approval by the NYSE Board in Subsection 
(a), no standards for an approved person are prescribed.* 


Section 8 prohibits, unless permitted by the NYSE Board, 
any member or allied member from having as a general 
partner in a member firm any person who is not a member or 
an allied member of the NYSE. A member or allied member 
may not be the holder of voting stock in a member corpora- 
tion unless all the holders required to be approved by the 
NYSE Board are so approved. Every member partnership 
and member corporation is required to be created or 
organized under the laws of, and to maintain its principal 
place of business in, the United States or Canada or any 
state or province thereof. A member firm or member cor- 
poration may not have as a “parent” any person other than a 
citizen of the United States or Canada or a corporation or 
partnership created or organized under the laws of such 





2 The requirements of age and U.S. citizenship reappear in 
supplementary material that follows Rule 301. Rule 301 
sets forth conditions under which a transfer of membership 
may occur. 


3 Section 3(g) of Article | defines an approved person only 
as a party who is not an employee, a member or an allied 
member of a member corporation, who has become an ap- 
proved person pursuant to Article IX, and who is a director of 
a member corporation or who beneficially owns 5% or more 
of the outstanding voting stock of a member corporation. Ar- 
ticle IX requires two-third’s approval by the NYSE Board and 
“filing such applications and executing agreements as 
prescribed by the NYSE....” 


countries or states or provinces thereof.* 


Article XIV concerns expulsion and suspension of members 
or allied members: 


Section 18 authorizes the NYSE Board to require a member 
or allied member to dissolve any partnership or to sever all 
connection therewith (whether or not such partnership is a 
member firm) or require a member or allied member to sever 
all connection with a corporation (whether or not it is a 
member corporation) and cease to be a stockholder, officer 
or director therein or employee thereof or may require the 
discontinuance of a business, office or headquarters or 
business connection “whereby the interest or good repute of 
the Exchange may suffer.” No standards are articulated. 


(b) Rules: 


Rule 301, which regulates transfers of - membership 
provides, for example, that an applicant for membership 
shall be sponsored by two members or allied members. An 
applicant for approval as an allied member is required to 
have similar sponsorship. 


NYSE Rule 314 requires every member and allied member 
in a member organization to have a fixed interest in the en- 
tire business. Certain persons are not permitted to own more 
than the maximum allowable interest of the direct or indirect 
profits of a member organization lacking any outstanding, 
freely transferable security. Participants in a member 
organization who are not citizens of the United States or 
Canada may not own as a group in excess of 45% of the 
capital or profit of such organization. 


NYSE Rule 318 restricts business connections of members 
and allied members. The primary purpose of every member 
organization is required to be the transaction of business as 
a broker or dealer in securities and in activities kindred to the 
securities business.® Individual members, unless otherwise 
approved by the NYSE Board, may not become (1) a partner 
in any non-member business organization, (2) an officer or 
employee of any non-member business corporation, firm or 
association, (3) an employee of any firm or individual en- 





* NYSE Rule 2 defines parent to be any party who has the 
power to exercise controlling influence over the manage- 
ment or policies of such other party, unless such power is 
solely the result of an official position with such other party. 
The Rule further states: 


Any party who owns beneficially, either directly or in- 
directly, more than 25% of the voting securities of a 
first corporation or more than 25% of the outstanding 
voting securities of any other corporation which direct- 
ly or through one or more subsidiaries owns 
beneficially more than 25% of the outstanding voting 
securities of the first corporation shall be presumed to 
be the first corporation’s parent. Any party who does 
not so own more than 25% of the voting securities of a 
corporation shall be presumed not be be such cor- 
poration’s parent. Any such presumption may be 
rebutted... . 


8 See Securities Exchange Act Release No. 12055 (Jan. 27, 
1976). 
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gaged in business, or (4) associated with any outside 
securities, financial, or kindred business. Each individual 
member is required to be actively engaged in the securities 
business and to devote the major portion of his time thereto. 
Each member and allied member in a member organization 
are similarly restricted. “Primary purpose” is defined in 
terms of a presumption depending on whether 50% of gross 
income is derived from permissible sources. 


NYSE Rule 321 requires a member organization to show 
“adequate reason” for desiring a corporate affiliate; the 
holders of non-voting stock, debentures and/or notes of an 
affiliate, who are not members or allied members, may have 
no more than 45% of the direct or indirect profits of such af- 
filiate; and a corporate affiliate may conduct only an un- 
derwriting or dealer business, investment advisory business, 
or business acceptable to the NYSE but may not act on an 
agency basis. 


NYSE Rule 324 requires a member organization to 
demonstrate “adequate reason” to form an associated 
partnership. 


2. American Stock Exchange (“Amex”). 
(a) Constitution: 
Articles IV relates to membership generally:°® 


Section 1(a)(2) requires every applicant for regular 
membership to be at least 21 years of age, a citizen of the 
United States and to engage actively in the business of the 
member organization. 


Section 2 requires the approval of the Amex Board of any 
general partner or holder of voting stock in a member cor- 
poration prior to the association by such person with a 
member and prohibits a member or approved person or a 
special or limited partner from being associated with more 
than one member organization. No standards for approval 
are articulated. Every member firm, member corporation and 
member who is not a general partner in a member firm or a 
director, executive officer or holder of voting stock in a 
member corporation is required pursuant to Subsection (d) 
to have as its or his principal purpose the conduct of a public 
securities business. A member corporation is required to 
have at least a majority of its directors be members of the 
exchange and any other director who is not a member be an 
approved person. The activities of an applicant corporation 
are limited by the condition that the primary activity of the 
corporation be the transaction of business as a broker or 
dealer in securities. Subsection (m) requires that each 
member firm be a partnership and every member corpora- 
tion be a corporation created or organized under the laws of, 
and shall maintain its principal place of business in, the 
United States or Canada, or any state or province thereof. 
Subsection (n) permits a member firm or member corpora- 
tion to have as a parent any party who is a citizen of the 
United States or Canada or a corporation or partnership 
created or organized under the laws of the United States or 





® See SR-Amex-76-2 in which Amex proposed 
amendments to Article IV. 


72/SEC DOCKET 


Canada, or any state or province thereof, but no other coun- 
try of organization.’ 


Article V relates to discipline of members and contains a 
provision regulating business associations: 


Section 7(a) authorizes the Amex Board to require a 
member to dissovie a partnership or to sever all connection 
therewith (whether or not such partnership is a member 
firm), to sever all connection with a corporation (whether or 
not it is a member corporation) and cease to be a 
stockholder, officer or director therein or employee thereof, 
or to discontinue a business, office or headquarters or 
business connection ‘whereby the interest or good repute of 
the Exchange may suffer.’ No standards are articulated. 
Section 7(b) permits the Amex Board to require a member 
to discontinue a business connection whenever it appears 
that a member, individually or through his member firm or 
member corporation or through any partner of his member 
firm or through any officer, director or employee of his 
member corporation or association that such non-member 
corporation or association dominates the business of the 
member or member firm or member corporation, or controls 
the policy of such business. 


(b) Rules: 


The Amex requires an applicant for regular membership to 
be at least 21 years of age and generally not older than 60 
years of age, comply with restrictions on citizenship, pass a 
physical examination, procure the sponsorship of two 
members or members’ partners who have known the appli- 
cant for a substantial period of time or from other sponsors 
acceptable to the Amex, and produce five letters of 
reference. An applicant for an associate membership must 
satisfy similar conditions. An allied membership application 
also calls for sponsorship by two members or partners of 
members. 


Rule 313 prohibits any party from being a member in more 
than one member organization with certain exceptions. One 
or more regular member organizations, however, may, with 
the approval of the Amex, own all the voting stock of 
another regular or associate member corporation other than 
certain qualifying shares. Rule 314 provides that the primary 
activity of every member organization shall be the transac- 
tion of business as a broker or dealer in securities. 


To form an affiliated company, a member organization must 
demonstrate to the Amex an adequate reason and comply 
with restrictions on its ownership and on the composition of 
its capitalization. No standards are articulated. A corporate 
affiliate may conduct only an underwriting or dealer 
business, an investment advisory business, or any other 
business acceptable to the Amex so long as such business 
does not include dealings on an agency basis 


Rule 319 restricts a regular member organization which 
does not have any outstanding, freely transferable security. 
Regular members or allied members in a regular member 
organization or employees of a regular member corporation, 





’ The definition of parent is generally similar to that of the 
NYSE, as outlined in note 4 supra. See definition of “parent” 
in Rules of Board of Governors, CCH ASE Guide, Paragraph 
9202A (1975). 
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for example, are one of the limited classes of persons per- 
mitted to own any interest in such member organization en- 
titling them to participate to an amount in excess of 45% in 
the direct or indirect distribution of the profits of such firm or 
corporation. Moreover, in the case of such member 
organization, the regular members and allied members and 
employees of a regular member corporation, for example, 
are required to own an interest in such regular member cor- 
poration entitling them to participate in an amount of at 
least 35% in the direct or indirect distribution of the profits of 
such corporation. Rule 319(c) provides that neither the in- 
terest in capital nor in profit of a regular member organiza- 
tion, owned by all persons as a group who are not United 
States or Canadian citizens, shall exceed 45%. Among 
special regulations governing Canadian member 
organizations, a Canadian member organization, for exam- 
ple, may conduct only an agency business as a securities 
and commodities broker, plus related ‘‘minimum risk ac- 
tivities” such as an investment advisory service. 


3. Boston Stock Exchange. 
(a) Constitution: 


Section 1 of Article XI requires every applicant to be at least 
21 years of age, to obtain the sponsorship of at least two 
members, and to furnish a written report upon his physical 
condition. An applicant is excluded from membership if fif- 
teen members decide to “blackball’ him. 


Section 3 of Article XIX provides that no member or allied 
member shall be a general partner, a special partner or a 
holder of more than 5% of stock of any class in more than 
one member corporation at the same time. 


(b) Rules: 


Section 1(a) of Chapter XXV provides that a member cor- 
poration shall be a corporation, the principal corporate pur- 
pose of which is the transaction of business as a broker or 
dealer in securities, organized under the laws of 
Massachusetts, or the laws of any other approved state. 


Subsection (d) prohibits the ownership of stock or other in- 
terest in a member corporation directly or indirectly by any 
bank or by an officer or employee of any bank, except as 
otherwise permitted. Other restrictions include a prohibition 
of ownership by an officer, director or stockholder of one 
member corporation of any stock or interest in, or posses- 
sion of office as a director or officer of, another member cor- 
poration or member firm. Subsection (1) does not allow a 
member to be an officer or director of, or to control, directly 
or indirectly, a substantial interest in, a corporation engaged 
in the securities business which is not a member corporation 
except with permission. Section 2 implements now rescind- 
ed Securities Exchange Act Rule 19b-2°® and in part requires 
each member, member firm, or member corporation to have 
as the principal purpose of its membership the conduct of a 
public securities business. j 


4. Chicago Board Options Exchange, Inc. (the “CBOE”). 


(a) Constitution: 





8 See note 5 supra. 


Section 2.1 of Article Ill allows the CBOE to determine the 
terms of membership. Section 2.2 requires that members 
have a principal purpose of their membership the conduct of 
a public securities business. 


(b) Rules: 


Rule 3.1 of Chapter III repeats the ‘conduct of a public 
securities business” requirement found in Article Ili of the 
CBOE Constitution. Rule 3.2 restricts the ownership of 
memberships to individuals who are at least 21 years of age, 
citizens of the United States or of such other countries as 
the CBOE approves and actively engaged in, as well as 
devote the major portion of their time to, the securities or 
commodities business. Rule 3.3 requires member cor- 
porations to organize under the laws of one of the states of 
the United States and all member organizations to engage 
actively in the securities, commodities and other businesses 
approved by the CBOE. Rule 3.3 further provides that all 
general partners, executive officers. and a majority of direc- 
tors shall be actively engaged in the business of the member 
organization. 


Rule 3.6 prohibits a member organization's affiliation with a 
parent organization which is not organized under the laws of 
the United States or such other country as the CBOE ap- 
proves and does not submit a description of its directors, of- 
ficers, principal shareholders, principal partners, its types of 
businesses, and an annual financial statement. 


5. Cincinnati Stock Exchange. 
Rules: 


Section 23 restricts the class of associate members. Section 
25 provides that an applicant must be at least 21 years of 
age, a citizen of the United States, and recommended by 
two members in good standing. Section 32(b) allows, in the 
case of death or resignation of a member, for a decrease in 
the number of outstanding regular memberships through the 
redemption of the membership upon application by the legal 
representative of the decease member. 


6. Detroit Stock Exchange. 
(a) Constitution: 


Section 1 of Article XI appears (1) to require that an appli- 
cant for membership have sponsors and (2) to provide that 
an application may be denied on the basis of unspecified 
objections of other members. 


Section 2 of Article XIIl requires an applicant to be at least 
21 years of age and a citizen of the United States or Canada. 


Section 7 of Article XIX grants the Governing Committee the 
authority to require dissolution of a partnership, business, of- 
fice, or headquarters, or business connection ‘whereby the 
interest or good repute of the Exchange may suffer.” No 
standards are articulated. Section 8 states that, whenever it 
appears to the Governing Committee that a member, in- 
dividually or through his firm, or a partner or partners 
therein, has such a business connection with a corporation 
or association not registered on the Exchange that the cor- 
poration or association dominates the business of the 
member or firm, or controls the policy of such business, the 
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Governing Committee shall require the discontinuance of 
such business connection. 


Section 1 of Article XX conditions the registration of a cor- 
porate firm and restricts, in connection with the provisions of 
Section 8 of Article XIX, the business associations of a 
member. 


(b) Rules: 


Section 2 of Chapter XIil provides that a member may not 
be associated with an investment trust by participating in its 
organization or management unless the Committee on Ar- 
bitration and Business Conduct has determined that it does 
not have any objection to such association. 


Section 1 of amended Chapter XXil provides, among other 
things, that every member or member firm shall have as its 
principal purpose the conduct of a public securities business. 


7. Intermountain Stock Exchange. 
(a) Constitution: 


Section 3 of Article Il proscribes the ownership of more than 
one membership by an individual, although a corporation or 
partnership is permitted to own one or more memberships. 
Section 5 contains provisions banning members of other ex- 
changes located in Salt Lake City from membership. 


Article Ill limits associate memberships to persons not less 
than 21 years of age and a citizen of the United States, who 
are engaged individually as a member of a firm or as an ex- 
ecutive officer of a corporation in the business of buying and 
selling securities as a broker or dealer. 


(b) Rules: 


Rule 1 of Article | requires an individual applicant for 
membership to be a citizen of the United States and at least 
21 years of age. Rule 1 further provides that a corporation 
applicant must be organized under the laws of one of the 
states of the United States and qualified to do business in 
the State of Utah, and have as its principal corporate pur- 
pose the transaction of business as a broker and dealer in 
securities. Rule 4 requires each applicant to have two accep- 
table sponsors, at least one of whom must be a member. 
Rule 15 generally does not allow a former member, member 
firm, or member corporation, who has sold his or its 
membership, to stand for reelection to membership until six 
months after the date of sale. 


Rule 3 of Article IX provides that no partnership shall be 
registered as a member firm unless it shall be actively 
engaged in the securities business as a dealer or broker. 
Rule 10 prohibits a person from being a partner in more than 
one member firm or from being an officer, director or 
stockholder of a member corporation. Rule 11 prevents a 
member from being a general partner in a partnership from 
doing business as a dealer or broker in securities unless the 
partnership is a member firm. Rule 12 requires every 
member who is a general partner in a member firm to be ac- 
tively engaged in the business of his firm and devote the 
major portion of this time thereto and to abstain from par- 
ticipation in any business to which objection is made. 
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Rule 2 of Article X stipulates, with exceptions, that the cor- 
porate purpose of a member corporation must be the tran- 
saction of business as a dealer or broker in securities and 
that such member corporation must be actively engaged in 
such business. Rule 7 specifies that no member corporation 
generally shall be subsidiary of another corporation and that 
its officers and directors must have contributed or own at 
least 30% of the total capital represented by all classes of 
stock. Rule 8 proscribes the affiliation of an officer, director, 
or substantial stockholder of a member corporation with 
another corporation, or as a general ocr limited partner of a 
firm except in certain cases. 


8. Midwest Stock Exchange, Incorporated (“MSE”). 
(a) Constitution: 


Article || provides that an individual may not own more than 
one membership whereas a partnership or corporation may 
own one or more memberships with the consent of the 
MSE. 


(b) Rules: 


Rule 1(a) of Article | stipulates that an individual applicant or 
member must be at least 21 years of age and a citizen of the 
United States, Canada or other approved country.° A cor- 
poration is required to be organized under the laws of the 
states of the United States, the Canada Corporations Act, or 
any statute of an approved country. Rule 1(c) specifies that 
every member and member organization generally shall have 
as the principal purpose of its membership the conduct of a 
general and public securities business. 


Rule 3 of Article XIV requires a member firm to be engaged 
actively in the securities business as a dealer or broker. Rule 
12 generally requires every member who is a general partner 
to be actively engaged in the business of his firm and devote 
a major portion of his time thereto. A member may not par- 
ticipate in any business to which the MSE takes exception. 


Rule 7(a)(2) of Article XV permits a member corporation to 
be a subsidiary of a parent firm not organized and doing 
business in the United States or Canada if in part (1) the 
parent is engaged in the business as a broker-dealer in an 
approved country (other than the United States or Canada) 
and (2) the parent agrees to other requirements imposed by 
the MSE. 


9. Pacific Stock Exchange, Inc. 
(a) Constitution: 


Section 1 of the Article VI limits the number of authorized 
memberships and restricts membership to individuals who 
are at least 21 years of age and whose chief business is that 
of transacting business as a broker or dealer in securities. 


Section 6(a) of Article Vill restricts a member and its 
business connections where action by such member is “‘con- 
trary to the welfare or good repute of the Exchange.’ No 
standards are articulated. 





° Approved countries include the United Kingdom, 
Switzerland, West Germany, Belgium, France, The 
Netherlands, Italy and Japan. 
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(b) Rules: 


Section 3(a) of Rule IX provides that every member firm 
shall have as the principal purpose of its membership the 
conduct of a public securities business. 


10. PBW Stock Exchange, Inc. (“PBW’”). 
(a) Constitution. 


Section 12-3 of Article XII provides that a corporate 
member must be incorporated under the laws of the Com- 
monwealth of Pennsylvania and all of its capital stock must 
be owned by the PBW. 


Section 12-4 of Article XII provides that the Board of Gover- 
nors shall not vote upon an applicant for membership if the 
Committee on Admissions reports unfavorably upon the 
candidate or withdraws its favorable report because of ob- 
jections by members. Section 12-4 appears to permit a 
denial of membership on the basis of members’ objections. 
No standards are articulated. 


Section 13-2 of Article XIII provides that only a corporation 
which has as its principal corporate purpose the transaction 
of a business as a broker or dealer in securities may be 
registered by a member as a member corporation. Such cor- 
poration must be organized under the laws of a state ap- 
proved by the Committee on Admissions, aside from incon- 
sistent language in section 12-3 of Article XII. Section 13-3 
provides that no bank or subsidiary of a bank and no invest- 
ment trust may be registered as a member corporation. 


Section 18-18 of Article XVIII provides that the Board may 
require, among other things, the discontinuance of any 
business connection formed by a member which may cause 
the interest or good repute of the PBW to suffer. No stan- 
dards are articulated. 


(b) Rules: 


Rule 795 provides a member shall not be an officer or direc- 
tor of, or own or control, directly or indirectly, a substantial 
interest in a corporation engaged in the securities business 
which is not a member corporation of the PBW, except with 
the written permission of the Committee on Business Con- 
duct. 


Rule 923 provides that, in the case of a “member cor- 
poration,” a member of the Exchange must be an officer of 
the member corporation and that he must own such an in- 
terest in the voting stock of the corporation as shall be 
acceptable to the Committee on Admissions. 


11. Spokane Stock Exchange. 

(a) Constitution 

Article XII and its provisions require an applicant to be at 
least 21 years of age and a citizen of the United States or 
Canada, limit the number of memberships available, and 
grant privileges of membership only to natural persons. 


(b) Rules 


The Spokane Stock Exchange has a rule outstanding which 


implements now rescinded Securities Exchange Act Rule 
19b-2 '° and which stipulates that each member or member 
Organization shall have as its principal purpose the conduct 
of a public securities business. 





'0 See note 5 supra. 





Administrative Proceeding 
File No. 3-4818 


Securities Exchange Act of 1934 
Release No. 12158/March 2, 1976 


In the Matter of 

1.R.E. Florida Income Partners, Ltd. 

File No. 81-149 

ORDER ACCEPTING STIPULATED SETTLEMENT 


|.R.E. Florida Income Partners, Ltd., (the ‘““Applicant’’) filed 
an application pursuant to Section 12(h) of the Securities 
Exchange Act of 1934 (the ‘‘Act’’) for exemption from the 
registration provisions of Section 12(g) of the Act. On 
November 12, 1975, a public hearing on the application was 
ordered but has not been held. 


On January 19, 1976, the Commission received a Stipulated 
Settlement from the Applicant which the Commission has 
determined to accept. The Stipulated Settlement provides 
that Applicant will undertake the following: 


1. Applicant will have a Form 10 on file with the Commis- 
sion as of April 30, 1976, which will consist of the 
following: (a) certified balance sheets prepared on an ac- 
cural basis for the calendar years 1974 and 1975; (c) 
statements of changes in the financial position for the calen- 
dar years 1974 and 1975; (d) disclosure of all events since 
December 31, 1974 which would have required filing on 
Form 8-K or holding a meeting of the limited partners; and 
(e) exhibits of all reports, inciuding the original prospectus, 
that have been distributed to investors. No report or filing 
will be made to the Commission prior to April 30, 1976. 


2. Applicant will file Forms 3 and 4 pursuant to Section 
16(a) of the Act for officers, directors and shareholders of 
the general partner with respect to the ownership portion of 
those individuals in the Applicant; and 


3. After April 30, 1976, Applicant will comply with the 
reporting and proxy soliciting provisions of the Act and its 
officers, directors and 10 percent beneficial owners will 
comply with Section 16 of the Act. 


In view of the foregoing, IT IS ORDERED that the aforemen- 
tioned Stipulated Settlement be, and hereby is, accepted, 
and it is further Ordered that this proceeding be, and hereby 
is, terminated. 
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For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 


SERVICE LIST 


Alan B. Levan. President 

Investors Tax Sheltered Real Estate, Inc. 

General Partner of |.R.E. Florida Income Partners, Ltd. 
201 Sevilla Avenue 

Coral Gables, Florida 33134 


Stephen W. Arky, Esquire 
Pettigrew & Bailey 

Suite 1820, One Biscayne Tower 
Two South Biscayne Boulevard 
Miami, Florida 33131 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12158/March 2, 1976 


REQUEST FOR PUBLIC COMMENT ON ISSUES RE- 
LATED TO THE DEVELOPMENT OF A COMPOSITE 
CENTRAL LIMIT ORDER REPOSITORY (File No. S7-619) 


The Securities and Exchange Commission (the “Com- 
mission’) and the National Market Advisory Board (the 
“Board’’) today announced the solicitation of comments on 
certain issues relating to the development and implementa- 
tion of a computerized central limit order repository (the 
“composite book’). 


|. Background 


On December 19, 1975, the Commission adopted Rule 19c- 
1 under the Securities Exchange Act of 1934 (the “Act’’), 
governing off-board trading by members of national 
securities exchanges. In the release adopting Rule 19c-1,' 
the Commission indicated it was initiating steps to provide 
“the kind of comprehensive limit order protection which all 
commentators apparently agree is in the public interest.* 


The Commission believes that there is a need for further 
modernization and improvement of our securities markets, 
not only for the purpose of utilizing new data processing and 
communication techniques, but also to insure economically 
efficient execution of securities transactions and fair com- 
petition among brokers and dealers and among various 
securities markets which either directly compete with each 
other or have the potential for such competition. Existing ex- 
change mechanisms for the storage and execution of limited 
price orders appear to be in need of modification to meet the 
requirements of member firms and investors for expeditious 





‘Securities Exchange Act Release No. 11942 (December 
19, 1975) 


2 Id. at 49. 
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handling of order flow in the context of a national market 
system, as well as to cope with an increasing volume of 
securities transactions (such as that experienced in recent 
weeks). Further, existing limit order mechanisms are unable 
to provide nationwide limit order protection and thus cannot 
always provide the degree of protection for limit orders 
which hopefully could be furnished by a composite book. 
Finally, a composite book appears to be well suited to assur- 
ing an opportunity for public orders to meet without the par- 
ticipation of a dealer. 


The Commission concluded in its release adopting Rule 19c- 
1 that the answer to the problem of providing adequate 
protection for public limit orders is not to maintain existing 
rules and practices, which provide only imperfect protection 
and have certain undesirable anticompetitive effects, but 
rather to use the advanced technology now available to 
provide for a computerized central limit order repository—a 
composite book. 


A composite book would permit the effective integration of 
existing market makers (both exchange and third market); in 
addition, such a book would provide brokers and dealers 
with an efficient and practical means by which all limit 
orders, regardless of origin, can be protected on a national 
basis. Once a composite book is in place, the Commission 
expects that all brokers and dealers should be required to 
satisfy orders on that book prior to execution of a transaction 
at an inferior (and, perhaps, at an equal) price in any market. 


Accordingly, the Commission intends to utilize its authority 
under the Act (particularly Sections 2, 3, 6, 11, 11A, 15, 
15A, 17, and 23 thereof) to facilitate the development of a 
composite book. The Commission announced in its 
December, 1975, release on off-board trading rules that it 
would consider the following steps to expedite the develop- 
ment of a composite book: 


(1) the solicitation of comments from interested per- 
sons as to the appropriate characteristics for the com- 
posite book, and certain other policy and technical 
questions related to the composite book’s develop- 
ment; 


(2) the proposal of a rule for comment which would (i) 
permit self-regulatory organizations and securities in- 
formation processors (acting separately or jointly) to 
submit plans for the design, construction and opera- 
tion of a composite book meeting specified 
characteristics; (ii) establish a basis and method for 
selecting among plans; and (iii) require brokers and 
dealers to satisfy orders entered in the composite book 
in a specified manner prior to consummating a tran- 
saction at a price that is the same or inferior to a price 
reflected in the composite book; 


(3) the adoption of the composite book rule and the 
solicitation of plans from appropriate persons; and 


(4) the evaluation of plans in accordance with criteria 
specified in the composite book rule. 


By soliciting public comment on the proposed 
characteristics of the composite book, as well as the policy 
and technical questions posed below, the Commission in- 
tends to obtain as wide as possible a preliminary examina- 
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tion of the issues associated with the development of a com- 
posite book prior to determining an appropriate course of ac- 
tion. 


ll. Solicitation of Comments 
A. Proposed Characteristics 


The Commission invites commentators to address each of 
the policy and technical questions relating to the following 
characteristics which were originally proposed in the Com- 
mission's release adopting Rule 19c-1. Except for the inclu- 
sion of one additional characteristic concerning limit orders 
to sell ‘short’ the Commission has not redrafted the list of 
characteristics originally included in that release. For pur- 
poses of this solicitation of comments, the characteristics 
should be viewed by commentators as a focus for discussion 
and not as representing even preliminary views of the Com- 
mission or its staff. Accordingly, commentators are en- 
couraged to elaborate on the enumerated characteristics or 
to indicate additional characteristics which they believe 
should be considered if that appears appropriate. 


(1) The composite book system must be capable of storing 
all limited price orders entered through either an exchange 
specialist or qualified third market maker. 


(2) Entry points for orders to be inserted in the composite 
book initially would be through existing specialists and 
qualified third market dealers (who must also have the abili- 
ty to cancel orders once entered. 


These characteristics assume that only specialists and 
qualified third market makers would have the ability to enter 
orders in the composite book system and the capacity to 
achieve executions against orders contained in that system.° 
The Commission acknowledges that the system could 
provide that any broker or dealer could be permitted to enter 
orders and achieve executions without first being required to 
go through an existing specialist or third market maker, but 
initial comment has indicated that technical problems might 
preclude the development of a system with other than a 
limited number of access points. 


Commentators are invited to address the question of the 
identity of market professionals who should have order entry 
access to, and the capacity to effect executions directly 
against, the composite book (e.g., specialists; specialists and 
market makers; or specialists, market makers, and broker- 
dealers; or some other category of persons, such as “board 
brokers”). The Commission is particularly interested in the 
technical and cost implications, as well as the regulatory 
considerations, of limiting or expanding the universe of 
market professionals with direct access to the system (in 
terms of both limit order entry and order execution). In addi- 





3In Securities Exchange Act Release 11942, the Commis- 
sion indicated that the term ‘qualified third market maker,” 
as used in these characteristics, would be defined with 
reference to the definition of that term in Rule 17a-16 under 
the Act. If entry points are limited to specialists and qualified 
third market makers, the Commission wishes to know 
whether that definition is appropriate (in light of its relatively 
high net capital requirement) or whether some other 
definitional standard, such as that employed in Rule 19c-1, 
iS more appropriate. 


tion, commentators should address the feasibility and 
desirability of various methods, given technological 
limitations, of affording access to the system. Among the 
other possible methods of providing direct access to brokers 
and dealers are (i) establishing a central access point or 
series of regional access points to which limit orders can be 
transmitted by telephone for inclusion in the system through 
terminals located at those access points, and (ii) providing 
for execution (but, perhaps, not order entry) capability for 
brokers and dealers (e.g., through special purpose terminals) 
without requiring direct contact with a specialist or qualified 
third market maker (or other market professional qualified to 
enter limit orders in the system directly), locating such ter- 
minals on the floor of exchanges or at other locations (e.g., 
in offices of brokers and dealers). 


(3) The composite book must be capable of storing and 
queuing orders in such a way that all public agency orders 
(i.e., agency orders for persons other than brokers or dealers) 
at particular prices would have priority over all orders at 
those prices entered for the accounts of brokers and dealers. 


It is suggested that commentators analyze whether and, if 
so, under what circumstances, it would be desirable to ac- 
cord public order priority over professional orders at the 
same price in the context of composite book. In addition, the 
Commission would find helpful the views of commentators 
as to the appropriate definition of a “public” order for pur- 
poses of the system. 


(4) Priority on the book, at least initially, would be based 
first on price, and then on time of entry; no order entered in 
the composite book system would receive precedence based 
on size. 


The Commission wishes to receive comments on the im- 
plications of affording precedence to orders based on price 
and time of entry (but not on size), and on the desirability 
and timing of adding additional factors as priority deter- 
minants. 


(5) All limited price orders entered in the composite book 
(indicating price and size) must be capable of retrieval for 
display purposes by any broker or dealer without disclosing 
the identity of the broker or customer for whom the order 
was entered or of the specialist or market maker who 
entered the order. 


The Commission is interested in comments directed to the 
desirability and consequences of the “open book” indicated 
in characteristic 5. The Commission recognized, however, 
that an “open” book is only one possible alternative to the 
question of disclosure of the book’s contents. Among other 
possible methods of providing for disclosure of the com- 
posite book’s contents are (assuming specialists and market 
makers are the only persons qualified to enter orders and 
achieve direct executions against limit orders in the com- 
posite book:* 





* Should commentators determine that persons other than 
or in addition to, specialists and market makers are qualified 
to enter orders and achieve executions, the alternative 
methods listed below should be adjusted accordingly. 
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(i) disclosure to specialists and market makers of all 
orders entered by them, plus the ability for them (but 
not for brokers and dealers) to retrieve the aggregate 
number of shares (but not prices) represented by all 
orders on the book down to a certain price; 


(ii) disclosure to all specialists and market makers of 
all orders on the book, with no disclosure at all to 
other brokers and dealers; 


(iii) disclosure to specialists and third market makers 
of all orders entered by them (or alternatively, all 
orders entered in the system), plus the ability for 
brokers and dealers to retrieve the aggregate number 
of shares (but not prices) represented down to a given 
price level; 


(iv) disclose to specialists and third market makers of 
only orders entered by them, plus the ability to display, 
on a continuous basis or upon inquiry, to all brokers 
and dealers the best bid and lowest offer in the 
system, together with size; and 


(v) no disclosure of limit orders entered in the book 
prior to execution. 


Commentators addressing the identity of market 
professionals who should have access to the contents of the 
book should analyze the implications of their recommenda- 
tion in light of technological and cost considerations of ex- 
panding the universe of market professionals having access 
to the book’s contents as well as the competitive im- 
plications of restricting such access. 


(6) Specialists and market-makers must have the ability to 
achieve executions against orders contained in the com- 
posite book (by electronic entry) in the order of priority 
determined in accordance with characteristics number (3) 
and (4). 


(7) Immediately after an attempted execution against 
orders contained in the composite book, the system must 
have the capability of notifying (i) both the specialist or 
market maker who entered a particular order and the 
specialist or market maker who executed against that order 
that an execution has been achieved (identifying the par- 
ticular order and the specialist or market maker); or (ii) the 
specialist or market maker attempting the execution that no 
execution was achieved. 


Although the enumerated characteristics provide for a com- 
posite book with automated execution capability, the Com- 
mission is interested in receiving comment on the 
technological and cost considerations of developing a 
system with that capability as opposed to one with only in- 
formational capability. Specifically, the Commission is in- 
terested in determining: (i) whether automatic execution is 


possible, (ii) whether, if automatic execution is possible, 
such capability is practicable only for certain types of 
securities, and (iii) whether automatic execution capability 


would adversely affect the speed at which executions are 
achieved under current conditions in the trading markets, es- 
pecially in the case of actively traded issues. If, in the view of 
commentators, the system should not provide for automatic 
execution, commentators should address the problem of 
providing an alternative means of achieving execution of 
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limit orders reflected in the book (e.g., whether executions 
would take place in the market entering the limit order or the 
market of origin of an order “‘hitting’’ the limit bid or offer). 


In additon to comments relating to the execution process, 
the Commission would appreciate receiving the preliminary 
views of commentators on any problems, if any, which 
would be raised by the composite book (particularly those 
due to the inclusion of automatic execution capability) with 
respect to the clearance and settlement of transactions,as 
well as with respect to the method of reporting such trans- 
actions in the consolidated transaction reporting system. 


(8) The composite book system must have real-time update 
capacity for information based on entry, cancellation of or 
execution of an order. 


Comments are directed to the technological and cost con- 
siderations of achieving this goal of real-time update capaci- 
ty. 


(9) All limited price orders will be permitted to be entered in 
the composite book and all proposed transactions will be 
required to clear the composite book contemporaneously 
with execution. 


Commentators should analyze whether the entering of limit 
orders in the system should be optional or required of all 
market professionals. In addition, commentators should ad- 
dress the question of the prices at which limit orders, 
entered in the system, should be executed when “hit” by a 
transaction executed at a price above or below limit order 
offers and bids, respectively, in the composite book. In par- 
ticular, if a trade is executed, should intervening limit orders 
Participate at the price specified by the customers who 
entered those orders or should all such orders be “gapped” 
(.e., executed at the transaction price) under certain cir- 
cumstances? 


(10) The composite book should have the capacity to record 
limited price orders as either “short” or “long” and assure 
execution of “short” limit orders in accordance with the 
spplicable short sale regulations. 


Commentators should address the need for limit order offers 
to comply with the Commission's short sale rules (Rules 3b- 
3, 10a-1 and 10a-2). 


\\l. Other Policy and Technical Issues 


Several other important policy and technical issues are 
raised by the proposal to develop the composite book with- 
out regard to the book's particular characteristics. These in- 
clude (a) the use of the plan approach; (b) the method of 
financing the project; (c) the basis for selecting a plan: (d) 
whether use of a single processor is appropriate or can be 
avoided; (e) the utility of a pilot project or a phased imple- 
mentation of the composite book; (f) integration of public 
orders represented in the ‘‘crowd;” and (g) the selection of 
securities for inclusion in the system. 


a. The Plan Approach 
While the Commission is currently of the view that adoption 


of a rule pursuant to its authority under the Act (and par- 
ticularly Sections 2, 3, 6, 11, 11A, 15, 154A, 17, and 23 
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thereof) which would require self-regulatory organizations 
and securities information processors to submit plans for the 
design, construction and operation of a composite book 
meeting certain minimum specified characteristics is the 
most practicable method of achieving the composite book, 
the Commission recognizes that there may be certain 
problems associated with such an approach. The Commis- 
sion therefore would appreciate additional analysis as to any 
problems commentators can identify with such an approach 
and any suggestions they can offer as to a more appropriate 
method of achieving a composite book. 


b. Method of Financing the Plan 


The approach suggested in the Commission's release adop- 
ting Rule 19c-1 would provide for-the project to be self- 
financed, with funds for development provided by the Plan's 
sponsor, and with such initial investment, and operating 
costs, recovered through charges after the composite book 
system is operational. Several questions, however, remain 
open. For example, commentators should address (i) to 
whom would charges be made; (ii) what levels of charges 
would be reasonable (and how to determine the 
reasonableness of such charges), and (iii) what provision 
should be included for periodic review of the processor's 
performance. Commentators may also choose to propose 
alternative methods of financing the composite book project. 


c. Criteria For Selecting a Plan 


In the Release adopting Rule 19c-1, the Commission an- 
nounced that if the plan approach was adopted, it was the 
Commission’s intention to evaluate the plans in concert with 
the National Market Advisory Board, and in light of the 
public comment, to select and approve a plan for the 
development of the composite book. In evaluating any plan 
for implementation of the composite book, the Commissior 
will consider these factors which it deems relevant to the 
public interest, the protection of investors and the elimina- 
tion of impediments to the development of a national market 
system. 


The Commission announced that the factors it would take 
into consideration would include, but would not be limited 
to: (1) costs of development and operation; (2) allocation of 
costs and charges; (3) level of charges for use of the system; 
(4) capacity of the system; (5) provision for maximum use of 
existing hardware; (6) provisions for (including cost of) com- 
patibility with potential competing systems; (7) time for 
completion; (8) ease of operation and maintenance; (9) 
response time; (10) availability and reliability of back-up 
systems; (11) provision for integration of the system; (12) 
ability to modify or enhance the system; and (13) extent to 
which the system is (or may be made) readily accessible to 
all qualified parties (including market professionals other 
than specialists and market makers). The Commission hopes 
commentators will suggest other appropriate criteria for 
evaluating plans and direct specific comments to the ap- 
propriateness of the use of any of the foregoing factors. 


d. Exclusive Processor 


The Commission currently believes that there are important 
reasons, such as ensuring proper sequencing of orders and 
executions, for preferring the selection of a single plan, or 
single processor. The Commission is also aware that such an 


approach would grant an exclusive franchise in the operation 
of a book. The desirability of such an exclusive franchise is, 
of course, open to question and is, in our view, an ap- 
propriate subject for comment. 


e. Pilot Project 


The Commission recognizes that any plan filed pursuant to a 
rule soliciting plans might include provisions for simulations, 
pilot projects and/or a phased implementation of the com- 
posite book. The Commission is particularly interested in 
receiving comments on the appropriateness of any such 
simulations or pilot projects prior to or concurrent with the 
solicitation of plans. 


f. Integration of Public Orders Represented in the Crowd 


Commentators are directed to address the feasiability, 
desirability or practicability of integrating public orders 
represented by brokers in a ‘crowd’ into the process of ex- 
ecuting orders held in the composite book. Commentators 
should address themselves particularly to whether orders 
other than simple limit orders which are currently handled by 
brokers in the “crowd”, such as ‘‘not held” orders, can and 
should be included in the system. 


g. Selection of Securities 


With respect to the questions of what securities should be 
included, the Commission recognized that a number of 
possible approaches are possible, including limiting the book 
to (i) ‘eligible securities’ included in the consolidated trans- 
action reporting system under the joint industry plan de- 
clared effective under Rule 17a-15 under the Act; (ii) only 
eligible securities traded in multiple markets: (iii) all listed 
securities (but not options, preferred securities or debt 
securities); (iv) all listed securities; (v) all securities cleared 
by registered clearing agencies; or (vi) all securities. The 
Commission wishes to solicit the views of commentators on 
the desirability and impact on cost and efficiency of in- 
cluding (or excluding) any particular type of listed security. 


In addition, the Commission would appreciate receiving 
views regarding the extent to which the composite book 
system can or should differentiate among securities on the 
basis of whether or not they are active or inactive, especially 
with reference to (i) any additional costs of including less ac- 
tive securities and (ii) whether automatic execution can be 
achieved for very active issues. 


h. Types of Limit Orders to be Included 


Finally, commentators should address the feasibility of in- 
cluding within the composite book system orders other than 
simple limited price orders, such as those denominated as 
“all or none” orders, “fill or kill” orders, ‘percentage’ orders, 
“stop” orders, ‘stop limit’ orders, “sell ‘plus’ or “buy 
‘minus’ orders, ‘switch’ orders, and ‘time’ orders.° 


IV. Request for Data 


The Commission believes that data concerning the present 
level of limit order activity on national securities exchanges 





5 See e.g., NYSE Rule 13, 2 CCH NYSE Guide, paragraph 
2013. 
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would prove useful in analyzing the feasibility and design of 
a composite book. Accordingly, the Commission has re- 
quested, concurrent with the issuance of this release, that 
national securities exchanges compile and forward to the 
Commission certain statistical information relating to limit 
order activity on their respective floors. In addition, a similar 
request has been made of the National Association of 
Securities Dealers, Inc. with respect to the extent to which 
its members accept or process limit orders over-the-counter 
in exchange-listed securities. The information requested in- 
cludes (i) the number of limit orders (in the aggregate) main- 
tained on specialists’ books during a representative trading 
day and during a recent day with high trading volume; (ii) 
the total number of securities for which limit order books are 
maintained; (iii) with respect to a representative sample of 
securities, the number of limit orders left with specialists 
during selected trading days, as well as the number of such 
orders left with specialists during the period immediately 
before and immediately after the opening of trading; (iv) 
with respect to that sample, the number of limit orders 
cancelled during the selected trading days; and (vi) a dis- 
tribution of securities based on transactions involving limit 
orders entered on specialists’ books (or other limit order 
mechanisms). 


V. Alternatives to Composite Book System 


As proposed, the composite book project represents the 
Commission's effort to fulfill the purposes of the Act. It is an- 
ticipated that an operational composite book system would 
result in a significant improvement in the capability of our 
securities markets to handle orders and transactions and dis- 
seminate market information, would greatly facilitate 
enhanced competition within the securities markets and 
would make those markets more accessible and open to par- 
ticipants and investors. 


Nevertheless, the Commission is not unmindful of the fact 
that there may be other approaches to fulfilling the purposes 
of the Act, and for securing these positive results. Moreover, 
the Commission is not insensitive to the fact that the com- 
posite book may represent a significant expense, thus far not 
accurately measured, and may involve an appreciable 
amount of time prior to its full implementation. Finally, as 
this release indicates, there are a number of important policy 
questions as yet unresolved, involving not only cost-benefit 
considerations but also questions regarding who will initiate 
the composite book and what will be the incentives to 
achieving its implementation. 


Because of these difficulties, the Commission seeks the 
comments of interested parties as to what other alternatives 
to a composite book system should be considered. 
Commentators should consider whether a program can be 
developed which will create an environment in which the 
goals sought in the composite book project can be achieved 
with less direct Commission involvement. For example, the 
Commission would appreciate the views of interested per- 
sons as to whether or not further removal of anti- 
competitive rules, such as off-board trading restrictions 
regarding principal transactions coupled with remedial steps 
to prevent fragmentation of market centers as a result of 
such removal, would provide an environment in which 
market professionals and others interested in the moderniza- 
tion of our markets would take measures to insure that the 
necessary mechanisms for economically efficient execution 


80/SEC DOCKET 


of securities transactions will be in place, and thus avoid the 
necessity of detailed government oversight of the process. In 
other words, is there a program which could be devised 
where the Commission takes a less involved posture in the 
formation of the national market system by virtue of the fact 
that the environment itself will provide the setting for the 
necessary initiatives to accomplish a national market 
system? 


Other alternatives should also be considered. Mechanisms 
currently exist on each of the national securities exchanges 
for accommodating limit orders, and broker-dealers and 
other private entrepreneurs have developed systems for 
collecting and communicating bids and offers and, in some 
cases, effecting executions. Commentators are invited to ad- 
dress whether or not these existing mechanisms can be 
employed, integrated or exparided on some basis to provide 
nationwide limit order protection without creating burdens 
on competition and whether such an approach could be im- 
plemented in a short time frame and at a lower cost than can 
the development of entirely new computerized systems. 


VI. Request for Comment 


All interested persons are invited to submit written views, 
data and arguments with respect to all issues posed in this 
release. Persons wishing to make written submissions 
should file ten copies thereof with George A. Fitzsimmons, 
Secretary of the Commission, Securities and Exchange 
Commission, Room 892, 500 North Capito! Street, 
Washington, D.C. 20549, not later than May 1, 1976. In fil- 
ing such submissions, commentators should make reference 
to Commission File No. S7-619. Copies of all submissions 
will be made available in the Commission’s Pubiic Reference 
Section, Room 6101, 1100 L Street, Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





® See generally Securities Exchange Act Release No. 11942 
(December 19, 1975). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12160/March 3, 1976 


AMENDMENT OF SECURITIES EXCHANGE ACT RULES 
15b8-1, 15b8-2, 15b9-1, 15b9-2 and 15b10-7, 
EFFECTIVE APRIL 15, 1976; EXTENSION OF TEMPORARY 
RULES 23a-1(T) and 23a-2(T) 


On December 31, 1975, the Securities and Exchange Com- 
mission announced the adoption of Securities Exchange Act 
Temporary Rule 23a-2(T), relating to the regulation of cer- 
tain newly registered brokers and dealers, and published a 
proposal to amend Securities Exchange Act Rules 15b8-1, 
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15b8-2, 15b9-1, 15b9-2 and 15b10-7.' The Commission 
has considered the comments and suggestions it has re- 
ceived concerning the proposed amendments and has 
amended the above-cited rules as set forth below, effective 
April 15, 1976. The Commission is also amending Securities 
Exchange Act Temporary Rules 23a-1(T) and 23a-2(T) to 
extend the exemptions provided by those rules until May 15 
and April 15, 1976, respectively. 


Background 


Securities Exchange Act Rules 15b8-1 through 15b10-11 
(the “SECO rules”) prescribe a regulatory scheme for 
“nonmember” brokers or dealers. A nonmember broker or 
dealer is defined in the SECO rules as “any broker or dealer, 
including a sole proprietor, registered under Section 15 of 
the Act, who is not a member of a national securities 
association registered with the Commission under Section 
15A of the Act.” (emphasis added). Those rules were 
adopted pursuant to provisions of the Securities Acts 
Amendments of 1964, Pub. L. No. 88-467 (Aug. 20, 1964), 
which authorized the Commission to adopt rules prescribing 
qualifications for and otherwise regulating nonmember 
brokers or dealers and their associated persons. At the time 
those rules were adopted, the Commission noted that the 
National Association of Securities Dealers, inc. (“NASD”), 
the only registered securities association, and the various 
national securities exchanges required successful comple- 
tion of a general securities examination as a prerequisite for 
entry by salesmen and others into the securities business 
and that the self-regulatory organizations also required their 
members to observe regulations concerning selling prac- 
tices, just and equitable principles of trade and standards of 
high commercial honor and suitability.” 


To avoid unnecessary duplication of regulation, the SECO 
rules were, in general, intended to apply only to those 
broker-dealers whose principal business activities were not 
subject to the regulations of the various self-regulatory 
bodies.? As contemplated by the 1964 Amendments, the 
SECO rules specifically applied to “nonmembers,” thus ex- 
cluding members of the NASD, who are regulated by that 
association with respect to their over-the-counter transac- 
tions. Exchange members who effect transactions exclusive- 
ly on national securities exchanges were not required to be 
registered with the Commission under Section 15 prior to 
December 1, 1975, and thus were generally excluded from 
the SECO rules because those rules apply only to registered 
brokers or dealers. Those exchange members are regulated 
by the exchanges of which they are members. 


Rule 15b8-1, which relates to qualifications, applied only to 
non-NASD brokers or dealers effecting transactions 
“otherwise than on a national securities exchange.” Futher- 
more, exchange members who did register because they did 





‘ Securities Exchange Act Release No. 11967, 41 Fed. Reg. 
1771 (Jan. 12, 1976). 


2 See Securities Exchange Act Release Nos. 7697 (Sept. 7, 
1965), 30 Fed. Reg. 11673 (Sept. 11, 1965); 8135 (July 
27, 1967), 32 Fed. Reg. 11637 (Aug. 11, 1967)’ 8308 
(May 8, 1968), 33 Fed. Reg. 7075 (May 11, 1968) 


° See; e.g., Securities Exchange Act Release No. 8035 (July 
17, 1967), 32 Fed. 11637 (Aug. 11, 1967). 


some over-the-counter business were specifically exempted, 
if they carried no accounts of customers and derived no 
more than $1,000 annual gross income from over-the- 
counter purchases and sales, from Rules 15b8-1, 15b9-2, 
which relates to annual fees, and 15b10-1 through 15b-10- 
6, which relate to general business conduct, suitability, 
supervision of associated persons, discretionary authority 
and recordkeeping. Rules 15b10-8 and 15b10-9, which 
apply to public offerings of the securities of non-member 
broker-dealers or their affiliates, have not in practice been of 
concern to broker-dealers who do not effect over-the- 
counter transactions. Rule 15b10-10, which regulates cer- 
tain practices of sellers of mutual funds and other invest- 
ment company securities, is not relevant to broker-dealers 
who do no over-the-counter business. Rule 15b10-11 sets 
forth mandatory fidelity bonding requirements for non- 
member broker-dealers which are members of the Securities 
Investor Protection Corporation. Members in good standing 
and subject to the fidelity bonding requirements of certain 
national securities exchanges having bonding requirements 
generally comparable to Rule 15b10-11 are exempt from 
that rule.* 


The 1975 Amendments 


As a result of amendments enacted by the 1975 
Amendments to Section 3(a)(17) of the Act, which defines 
interstate commerce to include the intrastate use of any 
facility of a national securities exchange, and to Section 
15(a)(1) of the Act, which relates to registration of brokers 
and dealers, previously unregistered brokers or dealers who 
trade exclusively on national securities exchanges were re- 
quired to register with the Commission as of December 1, 
1975, the effective date of Section 15(a)(1), as amended. As 
a consequence of registering with the Commission, such 
brokers or dealers could have become subject to the SECO 
rules, unless they satisfied the previously existing exemp- 
tions. Further, all newly registered broker-dealers who do 
not join the NASD would have been required to comply with 
Rule 15b9-1, which did not contain an exemption for those 
newly registered “non-member” firms, by filing Form SECO- 
5 and paying the filing fee within 45 days from registration. 


The 1975 Amendments also modified the sections of the 
Act pursuant to which the SECO rules were adopted. Under 
new Section 15(b)(7) (formerly Section 15(b)(8)), the Com- 
mission is required, irrespective of organizational affiliation 
or market in which business is done, to establish standards 
of operational capability for all registered brokers and 
dealers, and minimum standards of training, experience, 
competence, and such other qualifications for registered 
brokers, dealers and all associated persons as the Commis- 
sion finds necessary or appropriate in the public interest or 
for the protection of investors. In addition, under new Sec- 
tions 15(b)(8) and (9) (formerly Sections 15(b)(9) and (10)), 
the Commission's SECO jurisdiction has been extended to 
transactions by non-NASD members on exchanges of which 
they are not members. 


In response to the 1975 Amendments, the Commission 





* Members of the American, Boston, Midwest, New York, 
Pacific and PBW Stock Exchanges and the Chicago Board 
Options Exchange are currently exempt. The Commission is 
considering further revisions in Rule 15b10-11 and may 
amend the exemption from that rule sometime in the future. 
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adopted Temporary Rule 23a-2(T), which exempts from all 
the SECO rules any broker or dealer who was required to 
register pursuant to Section 15 of the Act solely by reason of 
amendments to the Act effected by the 1975 Amendments. 
Temporary Rule 23a-2(T) expires on March 1, 1976.° The 
Commission also published for comment amendments to 
certain of the SECO rules. The amendments modify existing 
exemptions in Rules 15b8-1, 15b9-2 and 15b10-7 (which 
provides an exemption from Rules 15b10-1 through 15b10- 
6), add an exemption to Rule 15b9-1, and generally expand 
the scope of the SECO rules in accordance with the Com- 
mission’s expanded authority under new Sections 15(b)(7), 
15(b)(8) and 15(b)(9). In addition, the staff of the Commis- 
sion is considering, in light of the Commission's broadened 
authority under new Section 15(b)(7), the question of what 
uniform minimum qualification standards should be 
applicable for the entire brokerage industry. 


Amendments to SECO Rules 


Rules 15b8-1, 15b9-2 and 15b10-7 (which provides ex- 
emptions from Rules 15b10-1 through 15b10-6) previously 
contained provisions which exempt broker-dealers who 
carry no accounts of customers and derive no more than 
$1000 annual gross income from transactions otherwise 
than on a national securities exchange. As the Commission 
explained when it adopted Rule 15b8-1,° the purpose of this 
exemption was to permit certain specialists and other floor 
members of national securities exchanges who introduce ac- 
counts to other members to receive a portion of the com- 
missions paid on occasional over-the-counter transactions 
on these introduced accounts, without becoming subject to 
the SECO rules, so long as the income derived from those 
activities was nominal. The Commission has amended the 
existing exemptions by substituting the phrase ‘otherwise 
than on a national securities exchange of which he is a 
member” for the phrase ‘otherwise than on a national 
securities exchange.” This revision, which has been made to 
conform the scope of the SECO rules to the Commission's 
authority under new Sections 15(b)(8) and 15(b)(9), sub- 
jects broker-dealers who effect transactions on exchanges 
other than those of which they are members to the SECO 
rules.’ 





° The Commission has provided, in Securities Exchange Act 
Rule 23a-1(T), a temporary exemption, effective until March 
1, 1976, from certain of the SECO rules for persons who are 
brokers or dealers solely by reason of acting as a municipal! 
securities broker or municipal securities dealer, or in the 
case of certain rules, to any other broker or dealer insofar as 
such broker or deaier acts as a municipal securities broker or 
municipal securities dealer. The Commission has also 
proposed further amendments to the SECO rules to ac- 
comodate those rules to the regulatory scheme for municipal 
securities brokers and dealers embodied in the 1975 
Amendments. See Securities Exchange Act Release No. 
11876 (Nov. 26, 1975) 40 Fed. Reg. 57357 (Dec. 9, 1975). 


® Securities Exchange Act Release No. 7697 (Sept. 7, 
1965), 30 Fed. Reg. 11673 (Sept. 11, 1965). 


7 Under new Section 6(f) of the Act, the Commission may 
also require any broker or dealer not a member of a national 
securities exchange effecting transactions on such exchange 
on a regular basis to comply with such rules of such ex- 
change as the Commission may specify. 
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Further, the Commission has amended the existing SECO 
exemptions to exclude, from the limitation on gross income 
derived by a broker-dealer from transactions otherwise than 
on the exchange of which he is a member, income derived 
from transactions for the broker-dealer’s own account which 
are effected with or through another registered broker- 
dealer. The amendments adopted by the Commission differ 
slightly from the amendments originally proposed, which ex- 
cluded from the limitation on gross income from trans- 
actions effected with or through another broker or dealer 
who is a member of the exchange on which such trans- 
actions are effected or who, in the case of over-the- 
counter transactions, is a member of a registered securities 
association or is qualified pursuant to Rule 15b8-1. 


The amendments as adopted are simpler than the original 
proposal. For example, a broker who is acting as a floor 
broker on a particular exchange, and who effects transac- 
tions for his own account otherwise than on that exchange 
through another broker-dealer who acts as a clearing 
member for the floor broker, would be permitted to effect 
transactions on exchanges of which neither he nor his clear- 
ing broker are members without becoming subject to the 
SECO rules.’ 


Now the exemptions presently contained in Rules 15b8-1, 
15b9-2 and 15b10-7 have each been revised as described 
above, and a similar exemption has been added to Rule 
15b9-1. 


While tae Commission is generally exempting from the 
SECO rules broker-dealers who trade almost exclusively on 
an exchange of which they are members, minimum 
qualifications should be prescribed for broker-dealers trading 
on exchanges of which they are not members. Accordingly, 
the Commission has amended Rules 15b8-1 and 15b9-1, 
which formerly applied to nonmember broker-dealers 
trading otherwise than on a national securities exchange, so 
that those rules are now applicable to nonmember broker- 
dealers trading on exchanges of which they are not 
members as well as over-the-counter. 


To reflect its broadened authority to set qualification stan- 
dards pursuant to new Section 15(b)(7), the Commission 
has also amended Rule 15b8-2, which provided that non- 
member broker-dealers which have been expelled or 
suspended from a registered national securities exchange or 
association, and individuals barred or suspended from 
association with any member of such association or ex- 
change, for conduct inconsistent with just and equitable 
principles of trade are unqualified to engage in securities ac- 
tivities pursuant to former Section 15(b)(8) of the Act, to 
make that rule applicable to all registered broker-dealers and 
their associated persons rather than just nonmember (of a 
national securities association) broker-dealers and their 
associated persons. 


A person who has been expelled or suspended from, or 
barred from association with a member of, a securities ex- 
change or association may wish to remain or become a 
member, or become associated with a member, of another 
exchange or association and engage in securities activities in 





8 The clearing broker would, of course, effect transactions 
on an exchange of which he was not a member through a 
member of that exchange. 
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the market regulated by such organization. The Commission 
believes that the recommendation of such other exchange or 
association with respect to such person's qualifications to 
continue to engage in securities activities would be of 
assistance to the Commission in its review of an application 
for relief from disqualification made pursuant to paragraph 
(b) of Rule 15b8-2. The Commission has amended 
paragraph (d) of that rule to permit the Commission to defer 
a determination as to whether to grant or deny an applica- 
tion made pursuant to paragraph (b) pending receipt of such 
recommendation; any such recommendation would also 
constitute the notice required to be given by exchanges or 
associations under Section 6(c)(2) or 15A(g)(2). The Com- 
mission has also amended paragraph (b) or Rule 15b8-2 to 
clarify the provisions of that paragraph. 


Extension of Temporary Exemptions 


The amendments to the SECO rules discussed above will 
become effective on April 15, 1976. In order to preserve the 
regulatory scheme of the SECO rules which existed prior to 
the effectiveness of the 1975 Amendments until such time 
as the amendments discussed above become effective, the 
Commission has amended, effective March 1, 1976, 
Securities Exchange Act Temporary Rule 23a-2(T) to extend 
the exemption provided by that rule until April 15, 1976. 


The Commission has also amended Securities Exchange Act 
Temporary Rule 23a-1(T), effective March 1, 1976, to ex- 
tend the exemptions provided by that rule until May 15, 
1976. Temporary Rule 23a-1(T) was adopted by the Com- 
mission on November 28, 1975, ° to maintain for an interim 
period the regulatory scheme applicable to municipal 
securities transactions which existed prior to the effec- 
tiveness of the 1975 Amendments. 


At the same time, the Commission published for comment 
amendments to the anti-fraud, recordkeeping, broker-dealer 
qualification, SECO and broker-dealer registration rules to 
reflect changes in the Act effected by the 1975 
Amendments with respect to regulation of transactions in 
municipal securities. The Commission has received a 
number of comments, many of which are highly technical 
and complex, on the proposed amendments. The Commis- 
sion has extended the exemptions provided by Temporary 
Rule 23a-1(T) until May 15, 1976, to provide additional 
time for thorough consideration of these comments and of 
the amendments proposed in the release announcing the 
adoption of Temporary Rule 23a-1(T). 


Statutory Basis 


The Securities and Exchange Commission, acting pursuant 
to the provisions of the Securities Exchange Act of 1934, 15 
U.S.C. 78a et seq., as amended by the Securities Acts 
Amendments of 1975, Pub. L. No. 94-29 (June 4, 1975), 
and particularly Sections 15(b) and 23(a) thereof, hereby 
amends Securities Exchange Act Temporary Rules 23a-1(T) 
and 23a-2(T) (17 CFR 240.23a-1(T)), 23a-2(T)), effective 
March 1, 1976, and Securities Exchange Act Rules 15b8-1, 
15b8-2, 15b9-1, 15b9-2 and 15b10-7, (17 CFR 240.15b8- 
1, 15b8-2, 15b9-1, 15b9-2 and 15b10-7), effective April 
15, 1976, as stated below. The Commission, for good cause, 





° Securities Exchange Act Release No. 11876 (Nov. 26, 
1975), 40 Fed. Reg. 57357 (Dec. 9, 1975). 


finds that notice, and public procedures on, and prior 
publication of the amendments to Temporary Rules 23a- 
1(T) and 23a-2(T), pursuant to 5 U.S.C. 553, are un- 
necessary because those amendments extend existing ex- 
emptions. The Commission finds that the amendments to 
Securities Exchange Act Temporary Rules 23a-1(T) and 
23a-2(T) and Securities Exchange Act Rules 15b8-1, 15b8- 
2, 15b9-1, 15b9-2 and 15b10-7 will not impose any burden 
on competition. 


Text of Rules as Amended 


Securities Exchange Act Temporary Rule 23a-1(T), 17 CFR 
240.23a-1(T), is amended to read as follows: 


(a)-(d) (no change) 
(e) This temporary rule shall expire on May 15, 1976. 


Securities Exchange Act Temporary Rule 23a-2(T), 17 CFR 
240.23a-(T), is amended to read as follows: 


(a) (no change) 
(b) This temporary rule shall expire on April 15, 1976. 


Securities Exchange Act Rule 15b8-1, 17 CFR 240.15b8-1, 
is amended to read as follows: 


Rule 15b8-1 Qualifications and fees relating to 
brokers or dealers who are not members of a national 
securities association. 


(a) No nonmember broker or dealer shall effect any 
transaction in, or induce the purchase or sale of, any 
security unless such nonmember broker or dealer 
meets all of the following conditions: 


(1) through (4) (no change) 


(b) Any nonmember broker or dealer who is a 
member of a national securities exchange shall be ex- 
empt from this rule if (1) he carries no accounts of 
customers, and (2) his annual gross income derived 
from purchases and sales of securities otherwise than 
on a national securities exchange of which he is a 
member is in an amount no greater than $1,000, 
provided however, that gross income derived from 
transactions otherwise than on such _ national 
securities exchange which are effected for his own ac- 
count with or through another registered broker or 
dealer shall not be subject to such limitation. 


(c) (no change) 


Securities Exchange Act Rule 15b8-2, 17 CFR 240.15b8-2, 
is amended to read as follows: 


Rule 15b8-2 Disqualification of registered brokers and 
dealers and their associated persons - association or 
exchange disciplinary actions. 


(a) No registered broker or dealer or associated per- 
son of a registered broker or dealer shall be deemed 
qualified pursuant to section 15(b)(7) of the Act, if, by 
action of a registered national securities association or 
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exchange, such registered broker or dealer or 
associated person has been and is expelled or 
suspended from such association or exchange or has 
been and is barred or suspended from being 
associated with all members of such association or ex- 
change for violation of any such association or ex- 
change rule which prohibits any act or transaction 
constituting conduct inconsistent with just and 
equitable principles of trade or requires any act the 
omission of which constitutes conduct inconsistent 
with just and equitable principles of trade. 


(b) Upon written application with respect to any per- 
son deemed unqualified to engage in securities ac- 
tivities pursuant to paragraph (a) of this section, the 
Commission may, subject to such terms and con- 
ditions as it may determine to be necessary or 
desirable, find that the public interest and protection 
of investors do not require that such person be deem- 
ed unqualified to engage in securities activities. The 
receipt by the Commission of such application shall 
operate as a stay of the disqualification provisions of 
paragraph (a) of this section pending the Com- 
mission's determination with respect to the merits of 
the application. The application for a person who 
proposes to become associated with a registered 
broker or dealer should ordinarily be made by the 
prospective employer of such person. 


(c) (no change). 


(d) Where it deems it appropriate to do so, the Com- 
mission may grant or deny an application or issue any 
other findings pursuant to paragraph (b) of this section 
on the basis of the papers filed without oral hearings. 
The Commission may defer its determination to grant 
or deny an application or issue any other findings pur- 
suant to paragraph (b) of this section pending receipt 
of the recommendation of any securities exchange or 
association of which such broker or dealer wishes to 
remain or become a member, or with respect to a 
member of which such person wishes to become 
associated, as to the qualifications of such broker, 
dealer or person to engage in securities activities as a 
member, or person associated with a member, of such 
exchange or. association. 


(e) (no change). 


Paragraph (f)(1) would be deleted and paragraph (f)(2) 
would be designated as paragraph (f). 


Securities Exchange Act Rule 15b9-1, 17 CFR 240.15b9-1, 
is amended to read as follows: 


Rule 15b9-1 Initial fees for registered brokers and 
dealers not members of a registered national 
securities association and their associated persons. 


(a) through (c) (no change). 


(d) No nonmember broker or dealer shall effect any 
transaction in, or induce the purchase or sale of, any 
security, otherwise than on a national securities ex- 
change of which he is a member, unless he has com- 
plied with the applicable provisions of this section. 
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Paragraph (e) would be designated as paragraph (f) and a 
new paragraph (e) would be added as follows: 


ee 
(e) Any nonmember broker or dealer who is a 1] 
member of a national securities exchange shall be ex- 
empt from this rule if (1) he carries no accounts of 
customers, and (2) his annual gross income derived 
from purchases and sales of securities otherwise than 
on a national securities exchange of which he is a 
member is in an amount no greater than $1,000, +@ 
provided however, that gross income derived from 
transactions otherwise than on such _ national 
securities exchange which are effected for his own ac- 
count with or through another registered broker or 
dealer shall not be subject to such limitation. 


Securities Exchange Act Rule 15b9-2, 17 CFR 240.15b-2, «&@ 
is amended to read as follows: 


Rule 15b9-2 Annual fees for registered brokers and 
dealers not members of a registered national 
securities association. 


(a) through (e) (no change). «@ 


(f) Exemptions. A broker or dealer shall be exempt 
from this section if: 


(f)(1) and (f)(2) (no change). 


(3)(i) He is a member of a national securities ex- 1@ 
change, (ii) he carries no accounts for customers, and 

(iii) his annual gross income derived from purchases 

and sales of securities otherwise than on a national a f 
securities exchange of which he is a member is in an 

amount no greater than $1,000, provided however, 

that gross income derived from transactions otherwise 

than on such nations! securities exchange which are 

effected for his own account with or through another a 
registered broker or dealer shall not be subject to such 

limitation. 


Securities Exchange Act Rule 15b10-7, 17 CFR 
240.15b10-7, is amended to read as follows: 


Rule 15b10-7 Exemption for certain exchange ) 
members. 


Any nonmember broker or dealer who is a member of 
a national securities exchange shall be exempt from 
Rules 15b10-1 through 15b10-6 if (1) he carries no 
accounts of customers, and (2) tiis annual gross in- 
come derived from purchases and sales of securities t 
otherwise than on a national securities exchange of 
which he is a member is in an amount no greater than 
$1,000, provided however, that gross income derived 
from transactions otherwise than on such national 
securities exchange which are effected for his own ac- 
count with or through another registered broker or 
dealer shall not be subject to such limitations. 


By the Commission. 


George A. Fitzsimmons 


» 
Secretary @) 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12161/March 3, 1976 


An order has been issued granting the application of the 
American Stock Exchange, Inc. to strike from listing and 
registration the common stock of The Woodmoor Corpora- 
tion. 


During July, 1975, the company was adjudicated bankrupt. 
The company has not published its 1974 Annual Report to 
shareholders, nor has it published interim results during 
1974 and 1975. Finally, the company’s continuing annual 
listing fee for 1975 has not been paid. 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 12161/March 3, 1976 


PUBLICATION FOR PUBLIC COMMENT OF A REQUEST 
FOR RECONSIDERATION OF PROHIBITIONS ON 
RETRANSMISSION OF LAST SALE REPORTS AS A 
CONTINUOUS MOVING TICKET CONTAINED IN THE 
JOINT INDUSTRY PLAN GOVERNING THE 
CONSOLIDATED TRANSACTION REPORTING SYSTEM 
CONTEMPLATED BY RULE 17a-15 UNDER THE 
SECURITIES EXCHANGE ACT OF 1934. (S7-620) 


The Securities and Exchange Commission (the ‘‘Com- 
mission”) is hereby publishing for public comment a letter 
received from Reuters Limited (‘Reuters’) requesting that 
the Commission modify or eliminate those provisions of the 
joint industry plan governing the operation of the con- 
solidated transaction reporting system (the “Plan’’) declared 
effective by the Commission pursuant to Rule 17a-15 under 
the Securities Exchange Act of 1934 (the “Act’’) ' which 
prohibit Reuters from retransmitting continuous last sale 
reports disseminated by the Consolidated Tape Association 
(The CTA”) for display as a cascading ticker on the Reuters 
Monitor display device (the ‘Monitor’). 2 Reuters has re- 
quested that the Commission exercise its authority under 





‘Securities Exchange Act Release No. 10787 (May 10, 
1974). 


2 Letter from Phillip Siegel, Reuters, to Bart Friedman, Divi- 
sion of Market Regulation, Securities and Exchange Com- 
mission (February 14, 1976) (hereinafter cited as “Reuters 
letter’). Exhibits to that letter not published with this 
Release are available for public inspection in the Com- 
mission’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. 


the Act 3 to: 


(i) eliminate those provisions of the Plan which im- 
pose limitations on retransmission; or 


(ii) modify the limitations on retransmission imposed 
by the Plan; or 


(iii) specifically exempt Reuters from the limitations 
on retransmission imposed by the Plan.* 


The Plan provides that, for both Network A (New York Stock 
Exchange listed securities) and for Network B (American 
Stock Exchange listed securities and selected regional 
listings), ‘‘[vjendors will not be permitted to retransmit on a 
continuous basis the consolidated last sale prices received 
by them, except as may be incidental to the operation of ap- 
proved interrogation devices or display devices.”® These 
provisions were the subject of extensive comment by the 
Commission in reviewing the Plan prior to declaring it effec- 
tive.© The Commission was particularly concerned at that 
time that it did not exercise direct regulatory authority over 
securities information processors, other than the CTA, and 
arguments might have been raised concerning its authority 
to assure transmission of last sale reports by such 
processors in a manner that would promote fair and orderly 
markets and protect investors. Therefore, the Commission 
declined to object to the prohibitions on retransmission on 
several grounds. Those grounds included a belief that sub- 
sidization of the distribution of market information to remote 
areas through the grant of a monopoly on moving ticker dis- 
plays to the CTA was desirable. In this regard, the Commis- 
sion was aware that the CTA would price the ticker on a un- 
iform geographic basis, and that independent vendors ser- 
vicing only easily accessible urban centers, might undercut 
the CTA’s prices. In addition, the Commission was con- 
cerned that ticker services furnished by independent vendors 
might not be as reliable as those provided by the exchanges 
(and, by inference, by the CTA), which had (or would have) 
extensive back-up systems.’ 





3 In commenting on the Plan before declaring it effective, the 
Commission noted that implicit in its authority to pass upon 
the terms of a Rule 17a-15 plan would be the right not only 
to approve subsequent proposed changes but also to initiate 
such changes. In addition, the Commission noted that its 
authority to amend the Rule gave it inherent authority to 
amend the Plan (subject to the requirements of the Ad- 
ministrative Procedure Act). Securities Exchange Act 
Release No. 10671 (March 8, 1974), Securities Exchange 
Act Release No. 10218 (June 13, 1973). The Commission's 
authority to regulate the dissemination of information with 
respect to transactions in any security (other than an ex- 
empted security) was made explicit by the Securities Acts 
Amendments of 1975. See Sections 11A(c)(1) and 17(a)(1) 
of the Act. 


* Reuters letter, supra note 2, at 7. 


§ Joint Industry Plan Section VIII (a), (b). See a/so Section 
V(e). 


® Securities Exchange Act Release No. 10671 (March 8, 
1974). 


"Id. 
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In its letter, Reuters indicates its willingness to enter into an 
agreement by which a subsidy to remote subscribers would 
be assured.® In addition, Reuters argues that its back-up 
systems are sufficiently reliable to assure continued 
transmission of last sale data in the event of a breakdown in 
its primary equipment.? Therefore, Reuters concludes that 
the reasons relied upon by the Commission in declining to 
object to the Plan’s limitations on retransmission ‘‘no longer 
provide a sound basis for maintaining such restrictions in 
effect at this time as they apply to Reuters and the Monitor 
technology.”’'° 


In order to facilitate its consideration of the prohibitions on 
retransmission contained in the Plan, the Commission has 
determined to solicit the comments of interested persons as 
to the issues raised in the Reuters letter. Commentators are 
requested to address the question of whether the grounds 
on which the Commission originally declined to object to the 
prohibitions contained in the proposed rules continue to be 
valid. In addition, commentators should analyze the prohibi- 
tion on retransmission in light of the Commission's respon- 
sibilities to: 


(i) assure that all securities information processors 
may obtain, for purposes of distribution and publica- 
tion, on fair and reasonable terms such information 
with respect to transactions in such securities as is 
collected, processed, or prepared for distribution or 
publication by any exclusive processor acting in such 
capacity;"' 


(ii) assure that all securities information processors 
may obtain on terms that are not unreasonably dis- 
criminatory such information with respect to transac- 
tions in such securities as is published or distributed 
by any securities information processor;'* and 


(iii) set aside any prohibition or limitation in respect to 
access to services offered, directly or indirectly, by a 
registered securities information processor which im- 
pose any burden on competition not necessary or ap- 
propriate in terms of the purposes of the Act.'s 


The text of the Reuters letter is set forth below: 
February 4, 1976 
Securities and Exchange Commission 
Division of Market Regulation 
500 North Capitol Street 
Washington, D.C. 20549 


Attention: Bart Friedman, Esq. 





8 Reuters letter, supra note 2, at 7. 
S/d. at 8 

Gat 7 

'' See Section 11A(c)(1)(C) of the Act 
'2 See Section 11A(c)(1)(D) of the Act 


'3 See Section 11A(b)(5) of the Act. 
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Gentlemen: 


Reuters Limited (‘Reuters’) hereby requests the 
staff of the Securities and Exchange Commission (the 
“Commission”) to recommend to the Commission the 
modification of the provisions of the Consolidated 
Tape Plan (the “Plan’)? to permit Reuters to 
retransmit by means of the Reuter Monitor (the 
“Monitor’’) continuous last sale price information of 
eligible securities for ticker display purposes. » 


As you know, the Plan provides for the dissemina- 
tion of last sale prices of securities over the leased 
private wire facilities of the NYSE (‘‘Network A’’) and 
the AMEX (‘Network B”). These last sale prices are 
transmitted over Network A and Network B to a 
selected group of vendors © who respond to specific 
inquiries from their subscribers for such last sale prices 
and who report to their subscribers changes in last 
sale prices of a number of specified securities. 


The Plan prohibits the “retransmission” by vendors 
of continuous last sale prices of securities for ticker 
display purposes. As discussed below, the retransmis- 
sion prohibitions will prevent Reuters from effectively 
competing for the business of brokers desiring full 
securities information services, and are unnecessary 
and overbroad as applied to Reuters. It is Reuters’ 
position that the retransmission prohibitions are con- 
trary to the purposes of the Securities Acts 
Amendments of 1975 °% (the Amendments”) and of 
the Plan itself, and that the plan should be modified in 
one of the following fashions: 


1. The retransmission prohibitions should be 
eliminated, including, without limitation: 


(a) the words ‘‘for the purpose of servicing 
approved interrogation devices (as that term is 
defined in Section VIII) located in the offices of 





athe Plan was originally filed by the American Stock 
Exchange. Inc. (the “AMEX’’), the Midwest Stock Exchange, 
Inc. (the MSE”), the National Association of Securities 
Dealers, Inc. (the NASD”), the New York Stock Exchange, 
Inc. (the “NYSE”), the Pacific Stock Exchange, Inc. (““PSE"’) 
and the PBW Stock Exchange Inc. (the ““PBW”’) on March 2, 
1973 and declared effective by the Commission as of May 
17, 1974. 


b For the authority of the Commission to modify the Plan in 
the present situation see Consolidated Tape Plan §ViII(c), at 
30; Securities Exchange Act of 1934, §§19(c), 23(a); 
Securiiies Exchange Act of 1934 Rule 17a-15; Securities 
and Exchange Commission Rule of Practice IV(a); Securities 
Exchange Act of 1934 Release No. 10671 (1974); 
Securities Exchange Act of 1934 Release No. 10218 
(1973). 


cA “vendor” includes any person, other than the processor 
of the last sale price information, engaged in the business of 
disseminating or displaying to brokers and dealers or others, 
on a real time or other current basis, reports of transactions 
in eligible securities. Consolidated Tape Plan §VIII(a), at 27. 


aP. L. 94-29 (June 4, 1975). 
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approved subscribers, and not for the purpose of 
furnishing a ticker display” in the last paragraph 
of Section Vie) of the Plan, at 18; 


(b) the sentence “Vendors will not be per- 
mitted to retransmit on a continuous basis the 
consolidated last sale prices received by the ex- 
cept as may be incidental to the operation of ap- 
proved interrogation devices or display devices” 
in the first paragraph of Section VIII(a) of the 
Plan, at 26-27; and 


(c) the sentence ‘Vendors will not be per- 
mitted to retransmit on a continuous basis the 
consolidated last sale prices received by them, 
except as may be incidental to the operation of 
approved interrogation devices or display 
devices” in the first paragraph of Section VIII(b) 
of the Plan, at 28. 


or 


2. The retransmission prohibitions should be 
modified so that a vendor would be permitted to 
retransmit continuous last sale price information 
of eligible securities for ticker display purposes, 
provided that such vendor othereise satisfies the 
other requirements of the Plan as currently con- 
stitutedn and provided further that such vendor 
satisfies the policy justifications underlying the 
retransmission prohibitions, as enunciated by 
the Commission in its definitive comments on 
the Plan. Thus, the vendor must be prepared to 
enter into arrangements with the Consolidated 
Tape Association (the “CTA”), which ad- 
ministers the Plan, to ensure the continued 
availability of ticker services to remote sub- 
scribers. In addition, the vendor's com- 
munications system must be sufficiently reliable 
to provide sufficient back-up capabilities to en- 
sure the continued flow of last sale price infor- 
mation to subscribers without serious interrup- 
tion, in the event of a breakdown in the primary 
system. © 


3. Reuters’ utilization of the Monitor should be 
specifically exempted from the retransmission 
prohibitions of the Plan. 


FACTS 


The Monitor is a financial information retrieval 
system which permits access to an extremely com- 
prehensive array of specialized information, including 
last sale securities quotations, up-to-the-minute news, 
market reports and cascading ticker displays designed 
to keep Monitor subscribers informed on a real time 





e Pursuant to the provisions of the Plan, the CTA would be 
given the opportunity, in the first instance, to approve or dis- 
approve the vendor based upon such vendor's compliance 
with the requirements noted above. If, as in the present 
situation, the vendor has been aggrieved by a final decision 
of the CTA disapproving such vendor's inclusion in the Plan, 
the vendor would be permitted to seek Commission review 
of such decision. 


basis, in a more integrated manner than was previous- 
ly available from any single source. 


Thus far, the only subscribers to the Monitor are 
commodities traders, banks, business corporations, 
and financial institutions. Reuters intends to embark in 
the very near future on the marketing of its Monitor 
terminal geared to the stock brokerage market, and it 
is in this connection that Reuters is seeking permis- 
sion to ‘retransmit’ Networks A and B tapes.‘ At 
the present time, the Monitor system contains a 
number of services of interest to a variety of brokers 
(including, for example: services related to the com- 
modities, money and options markets). The inclusion 
of stock exchange tickers — a key item for stock 
brokers — will make the Monitor much more attrac- 
tive in this new market because it will, for the first 
time, enable stock brokers to retrieve all essential 
financial and related information (included in a number 
of different services) at high speed from a single con- 
venient source — one desk-top Monitor unit. 3 


To provide these manifold services in an integrated 
fashion, Reuters has developed its own transmission 
capability whereby, among other things, it can 
program ticker signals received from various stock ex- 
changes in its own computers and retransmit such 
signals to subscribers for ticker display purposes over 
Rueters own communication lines. By contrast, ex- 
isting vendors which provide less integrated services 
to stock brokers rely on Western Union circuitry 
provided by the CTA in order to supply such ticker dis- 
play services. If Reuters were able to retransmit the 
tickers, and so take advantage of the efficiencies of the 
Monitor system, stock brokers could receive ticker ser- 
vices at considerably lower prices than they are now 
apparently paying therefor. 


In view of the restrictions on ‘retransmission’ 
Reuters is presently attempting to alter the Monitor to 
accept signals transmitted over such Western Union 
circuitry." Such modification will be extremely ex- 
pensive and will defeat the whole purpose of the fully 
integrated Monitor system. 





+The Options Price Reporting Authority has permitted 
Reuters to retransmit last sale data relating to options trad- 
ed on the floor of such options exchanges for ticker display 
purposes. 


gln lieu of displaying a security's symbol (e.g., ‘“CDA”), the 
Monitor's cascading ticker, as it is currently constituted, dis- 
plays an actual (“Control Data’’) or abbreviated name, as 
well as providing last sale and net price change information 
These cascading tickers display quotations from various 
securities and commodities exchanges in the United States 
and abroad, as well as a combined display of options traded 
on the United States options exchanges. (A copy of a 
representative ticker display is annexed hereto as Exhibit A.) 
Reuters has the capability and intention of programming 
Networks A and B tapes to include “market identification” 
and “volume” information. 


n This requires that each Monitor must be able to accept two 
line feeds, which duplicates the hardware necessary to read, 
interpret and display the signals. 
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Requiring Reuters to utilize Western Union lines as 
existing vendors do makes it necessary for Reuters to 
develop at great cost, and for subscribers to take at a 
higher price, otherwise completely unnecessary ad- 
ditional equipment to be attached to the Monitor 
receiver. 


As you know, pursuant to the terms of the Plan, the 
NYSE, AMEX, MSE, PSE and PBW report to the 
processor all last sale prices to be reported by each 
such exchange relating to transactions in securities 
taking place on the floor of such exchange. In addition, 
the NASD collects from its members all last sale 
prices to be included in the consolidated tape relating 
to transactions in securities not taking place on the 
floor of a national securities exchange and reports all 
such last sale prices to the processor. Consolidated 
Tape Plan §VIlI(a), at 23-24. The last sale prices 
relating to securities, as consolidated by the processor, 
are then transmitted to selected vendors. Consolidated 
Tape Plan §Vill(a), (b), at 26, 28. 


While last sale prices are transmitted to such ven- 
dors, the Plan prohibits these vendors from retransmit- 
ting on a continuous basis such information except as 
may be incidental to the operation of approved in- 
terrogation or display devices. Consolidated Tape Plan 
§VIlI(a), (b), at 26-28. Moreover, under the Plan ven- 
dors are also prohibited from receiving such informa- 
tion for the purpose of furnishing a ticker display. Con- 
solidated Tape Plan 8V(e), at 18. Accordingly, the ven- 
dor’s subscribers receive continuous last sale informa- 
tion as a ticker display only through Western Union 
Circuitry provided directly from the CTA. 


The Plan thus operates to seriously restrict the abili- 
ty of Reuters to enter its technologically advanced 
Monitor system into the market for equipment used by 
stock brokers, for the Monitor terminals, as presently 
constituted, accept a feed only through its own 
system. Therefore, retransmission by Reuters is 
necessary. 


In the latter part of 1974, Reuters requested per- 
mission from the NYSE to retransmit the NYSE ticker. 
Reuters was informed in a letter dated January 23, 
1975 from Mr. Carl Bolton, Director of Com- 
munications Services of the NYSE (a copy of which is 
annexed hereto as Exhibit B), that ‘‘there has been no 
change in the long standing policy prohibiting the 
retransmission of current last sale prices for display 
purposes. [T]his restriction is also contained in the 
Composite Tape Plan filed by the [NYSE] pursuant to 
SEC Rule 17a-15 and declared effective by the Com- 
mission.” 


By letter dated September 22, 1975 from 
Lawrence Entel, Esq., of Reuters to the CTA (a copy of 
which is annexed hereto as Exhibit C), Reuters re- 
quested that the Plan be modified so as to except the 
Monitor from the retransmission prohibitions thereof. 
In response to the CTA’s request for amplification of 
certain factual issues raised in such letter, Reuters, by 
letter dated November 24, 1975 from Mr. Entel to the 
CTA (a copy of which is annexed hereto as Exhibit D), 


88/SEC DOCKET 


provided such factual information, explaining both the 
economic and technological necessity for the re- 
quested modifications. Reuters, by further letter dated 
December 8, 1975 from Mr. Entel to Mr. Bolton (a 
copy of which is annexed hereto as Exhibit E), re- 
quested that it be afforded an opportunity to be pre- 
sent at the meeting of the CTA called to act upon 
Reuters’ request to modify the Plan, so that it could 
orally state its position and answer any questions 
which might arise. This request was denied by the 
CTA. 


By letter dated December 22, 1975 the CTA ad- 
vised Reuters that it had denied Reuters’ request for 
modification of the Plan. The CTA failed to provide any 
indication whatsoever as to its reasons for denying 
Reuters’: request. (A copy of such letter is annexed 
hereto as Exhibit F.) 


In view of the CTA’s summary rejection of Reuters’ 
request for modification of the Plan, Reuters must now 
seek such modification from the Commission. As dis- 
cussed above, elimination of the Plan's retransmission 
prohibitions as they apply to Reuters is essential if 
Reuters is to be able to utilize its new technology to 
compete effectively with other equipment vendors in 
the market for stock broker subscribers. As the follow- 
ing discussion demonstrates, the reasons cited by the 
Commission in upholding the retransmission 
prohibitions when it declared the Plan effective in 
1974 no longer provide a sound basis for maintaining 
such restrictions in effect at this time as they apply to 
Reuters and the Monitor technology. 


DISCUSSION 


In Securities Exchange Act of 1934 Release No. 
10671 (1974), the Commission published its 
definitive comments on the Plan. In considering the 
retransmission prohibitions, the Commission cited 
three reasons favoring their inclusion. Reuters respect- 
fully submits that none of these reasons has any 
current applicability vis-a-vis continuing the 
retransmission prohibitions in force as against 
Reuters. 


The first policy reason cited by the Commission in 
support of the retransmission prohibitions was that 
the uniform rate charged by the CTA serves to sub- 
sidize the costs of serving the more remote areas of 
the country. The Commission declared: “if this 
limitation. ..were not imposed, the various vendors 
would be free to provide ticker services. . [which] 
most likely would take on characteristics different 
from those of services currently available through the 
exchanges.” Securities Exchange Act of 1934 Release 
No. 10671 (1974). As an example, the Commission 
noted that, since 1968, the NYSE and AMEX tapes 
have been priced on a geographically uniform basis, 
and voiced its concern that “’[c]lompeting and indepen- 
dent vendors would not necessarily continue this prac- 
tice.” /d. 
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Assuming, arquendo, the need to subsidize the 
costs of serving the remote areas by establishing a un- 
iform rate, such a need cannot justify an absolute 
retransmission prohibition and the anticompetitive 
effects which flow from such prohibition. Permitting 
Reuters to retransmit the tickers through the Monitor 
system would not require remote subscribers to pay 
more than metropolitan subscribers, and it would not 
require the CTA to increase its fees in remote areas. 
Reuters is, and has been, prepared to enter into an 
arrangement with the CTA by the terms of which the 
continued subsidy of remote subscribers would be en- 
sured. For example, Reuters could assess its sub- 
scribers a certain fee for the transmission of the 
tickers, which fee would be paid by the subscribers 
directly to the CTA. 


Secondly, the Commission expressed concern as to 
the reliability of the service that would be furnished by 
independent vendors if retransmission were permitted. 
In noting that “the exchanges provide extensive back- 
up systems for their tapes,” id., the Commission felt 
that it was ‘‘not clear that the interest of the indepen- 
dent vendors in uninterrupted service would be suf- 
ficiently great to justify the expense involved in 
developing such a back-up capability.” /d. As noted 
above, the Monitor is both more comprehensive and 
more comprehensible, as well as more economical, 
than the traditional ticker display. The Monitor's uni- 
que use of computer, cable and television technology 
has been recognized as a notable step forward in ad- 
vancing the ‘‘state of the art’’ of electronic information 
retrieval. Moreover, Reuters has already developed the 
back-up capability which the Commission believed to 
be desirable. See generally Consolidated Tape Plan 
8IV(b), at 8 (“In connection with the operation of 
nationwide ticker networks by NYSE and AMEX, it has 
been considered necessary to develop and maintain 
duplicate computer facilities to assure the appropriate 
back-up capability.’’). Thus, Reuters’ central computer 
which contains the entire data base for the Monitor is 
a dual system: all of the information which is fed into 
one computer is simultaneously fed into a second 
computer. In the unlikely event of a breakdown in the 
first computer, the second computer promptly could 
be utilized to continue the flow of last sale price infor- 
mation to subscribers without material interruption. 
The probability of a concurrent breakdown of both 
computers is exceedingly remote. 


Finally, at the time that the Commission examined 
the Plan regulatory oversight of vendors was lacking. 
The Commission noted the importance of direct 
regulatory authority over such securities information 
processors. Securities Exchange Act of 1934 Release 
No. 10671 (1974). The retransmission prohibitions 
operated to provide a means of control over otherwise 
unregulated vendors. However, the Amendments have 
now filled this void. See Securities Exchange Act of 
1934 88§3(a)(22), 11A. 


The Amendments also reflect Congress’ concern 
with the type of exclusionary result with which we are 


presently concerned.’ The Commission's definitive 
comments regarding the Plan indicate that it believed 
that “the limitation on retransmission would not seem 
substantially to hamper competitive efforts.” 
Securities Exchange Act of 1934 Release No. 10671 
(1974). As shown above, however, this situation no 
longer exists. As applied to Reuters the Plan’s 
prohibitions on retransmission now impose a direct 
and unmistakable restraint on competition among 
equipment vendors in the market for stock broker sub- 
scribers. The prohibitions seriously hamper, if not en- 
tirely foreclose, Reuters’ entry into this concentrated 
market. Eliminating the retransmission prohibitions as 
they apply to Reuters would, therefore, further the 
policy underlying the Amendments. 


Reuters believes it to be indisputable that the Plan’s 
retransmission prohibitions operate unnecessarily to 
restrain competition between Reuters and other, more 
entrenched, equipment vendors. The new equipment 
and technology embodied in the Monitor can only be 
fully exploited if retransmission of continuous last sale 
price information for ticker display purposes is per- 
mitted. See p. 5 supra. Thus, the retransmission 
prohibitions at once hamper Reuters’ ability to enter 
the equipment vendor market for broker subscribers 
and prevent such subscribers from obtaining the 
benefits of such new competition at lower prices. 


The expressed intent of Congress with respect to 
the Amendments was to open more fully the national 
securities markets to the free play of competitive 
forces, by authorizing the Commission to intervene 
“[iJn those situations where competition may not be 
sufficient. . .[and]...to act promptly and effectively to 
insure that the essential mechanisms of an integrated 
secondary trading system are put into place as rapidly 
as possible.” H.R. Rep. No. 94-229, 94th Cong., 1st 
Sess. 92 (1975). 


Section 11A(a)(1) of the Securities Exchange Act of 
1934, as amended (the ‘Exchange Act’’), sets out the 
findings of Congress: that, inter alia, (1) the securities 





In requiring exclusive processors of securities information 
to register with the Commission, it was recognized that such 
a processor ‘‘takes on certain of the characteristics of a 
public utility and should be regulated accordingly.” H.R. Rep. 
No. 94-229, 94th Cong.,1st Sess. 93 (1975). In Securities 
Exchange Act of 1934 Release No. 11673 (1975), the 
Commission included the CTA among those persons ‘whose 
activities appear to be within the. . .definition of a securities 
information processor and who appear to be performing the 
functions of a securities information processor on an ex- 
clusive basis."’ In accordance with its belief that inherent in 
an exclusive processor was a public utility-type function, 
Congress severely restricted the actions of registered 
securities information processors which prohibit or limit any 
person in respect of access to services offered, directly or in- 
directly, by such processor. Securities Exchange Act of 1934 
§11A\(b) (5). The intent was clear: In addition to giving the 
Commission the oversight authority with respect to indepen- 
dent vendors which it sought, the Commission was given a 
mandate to take a long, hard look at the exclusionary prac- 
tices of securities information processors vested with a 
public interest, such as the CTA. 
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markets represent an important national asset which 
must be preserved and strengthened; (2) new data 
processing and communications techniques create the 
opportunity for more efficient and effective market 
operations; and (3) the linking of all markets for 
qualified securities through communication and data 
processing facilities will, inter alia, foster efficiency 
and enhance competition. Securities Exchange Act of 
1934 §11A(a)(1)(A), (B) and (D). “[{Cjommunications 
systems, particularly those designed to provide 
automated dissemination of last sale and quotation in- 
formation with respect to securities, will form the 
heart of the national market system. ...” H.R. Rep. No. 
94-229, 94th Cong., 1st Sess. 93 (1975). 


Congress did not attempt by the Amendments to 
eliminate any enumerated barriers to competition. 
Rather, it charged the Commission with “an explicit 
and pervasive obligation to eliminate all present and 
future competitive restraints that could not be justified 
by the purposes of the Exchange Act.’’ H.R. Rep. No. 
94-229, 94th Cong., 1st Sess. 94 (1975). Thus, ‘‘[t]he 
Commission was directed to remove existing burdens 
on competition and to refrain from imposing, or per- 
mitting to be imposed, any new regulatory burden” 
which did not further the purposes of the Exchange 
Act. /d. In addition, the Commission was obligated to 
review existing and proposed rules of the self- 
regulatory organizations and to abrogate any present 
rule, or to disapprove any proposed rule, which had 
the effect of imposing a competitive restraint neither 
necessary nor appropriate in connection with 
legitimate regulatory objectives. /d. 


The Commission also was required to evaluate its 
own proposed rules and regulations “in light of the 
fundamental national economic policy of furthering 
competition,” and was prohibited from promulgating 
any rule or regulation which imposed a burden on 
competition that was neither necessary nor ap- 
propriate with respect to the goals of the Exchange 
Act. H.R. Rep No. 94-229, 94th Cong., 1st Sess. 94 
(1975); see Securities Exchange Act of 1934 
§23(a)(2). ' 


It is well settled that regulatory agencies operating 
under a “public interest’ standard, such as the Com- 
mission, are required to consider in appropriate cir- 
cumstances the anticompetitive effects of their 
regulatory actions. Gu/f States Utilities Co. v. FPC, 
411 U.S. 747 (1973). And, of course, in enacting the 
Amendments, Congress manifested an overriding con- 
cern with the effects on competition in the securities 
markets of actions of the Commission and of the self- 
regulatory organizations with respect to which the 
Commission has oversight power. 


The Congressional policy of avoiding an- 
ticompetitive restraints expressed in the Amendments 





i The Commission’s responsibility...is to balance the 
perceived anticompetitive effects of a regulatory policy or 
decision (whether its own or that of a self-regulatory 
organization) against the purposes of the Exchange Act that 
are advanced thereby and the costs of doing so.” H.R. Rep. 
No. 94-229, 94th Cong., 1st Sess. 94 (1975). 
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is grounded in basic federal antitrust policies. See, 
e.g., United States v. Philadelphia National Bank, 374 
U.S. 321 (1963); Brown Shoe Co. v. United States, 
370 U.S. 294 (1962). The effect of the retransmission 
prohibitions is to protect the few existing vendors 
which utilize Western Union circuitry provided by the 
CTA against the development of new and more ef- 
ficient forms of competition — to maintain them in a 
virtual monoply position — which historically has 
been recognized as “deaden{ing] initiative, dis- 
couragling] thrift and depressling] energy.’ United 
States v. Aluminum Co. of America, 148 F.2d 416 (2d 
Cir. 1945). The competitive philosophy underlying the 
antitrust laws is that “immunity from competition is a 
narcotic, and rivalry is a stimulant, to industrial 
progress.” /d. at 427. 


Thus, the CTA is undermining basic antitrust policy. 
The equipment vendor market for broker subscribers 
should not be artificially foreclosed from the benefits 
of new entry and from the spur to innovation and 
progress resulting from free and open competition. 
But that is the effect of the Plan if it is not modified as 
requested herein. 


Of course, when the Commission previously ex- 
amined the Plan in connection with its definitive com- 
ments, the present situation was not contemplated, 
i.e., the Commission was not confronted with a unique 
communications system such as Reuters had 
developed for the Monitor, which system could over- 
come each of the reasons cited by the Commission in 
support of including the retransmission prohibitions in 
the Plan. In view of these new facts, and in view of the 
Amendments and the demonstrable unnecessary an- 
ticompetitive effects of the prohibitions, a less restric- 
tive alternative to the blanket retransmission 
prohibitions should be adopted which would allow 
Reuters to enter the equipment vendor market for 
broker subscribers without adversely affecting any of 
the interests the Commission seeks to foster. 


lf you have any questions in connection with the 
foregoing, or if any assistance is desired with respect 
thereto, please do not hesitate to contact the under- 
signed. 


Very truly yours, 
Phillip Siegel 


All interested persons are invited to submit written views, 
data and arguments with respect to all issues raised in the 
above letter. Persons wishing to make written submissions 
should file six copies thereof with George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, Room 
892, 500 North Capitol Street, Washington, D.C. 20549, 
not later than April 1, 1976. All communications should 
refer to File No. S7-620, and will be available for public in- 
spection in the Commission's Public Reference Room, 1100 
L. Street, N.W. Washington, D.C. 


By the Commission 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12163/March 3, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 ("Exchange Act’) the temporary suspension of over- 
the-counter trading for the period commencing at 12:00 
midnight (EST) on March 3, 1976 and terminating at 10:00 
a.m. (EST) on March 8, 1976 of the securities of Govern- 
ment Employees Insurance Company ("GEICO") a casualty 
insurance company with its principle executive offices 
located in Chevy Chase, Maryland. 


The Commission ordered the trading suspension at the re- 
quest of the company to permit time for adequate dis- 
semination of information released by GEICO on March 1, 
1976 relating to the company’s financial condition. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Acct, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in question un- 
til such time as he has familiarized himself with said rule and 
is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation of 
said rule, the Commission will consider the need for prompt 
enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12164/March 4, 1976 


Admin. Proc. File No. 3-4566 

In the Matter of the Application of 
P. K. HICKEY & COMPANY 
now known as. 

P. K. HICKEY & CO., INC. 

80 Broad Street 

New York, New York 

and 


PAUL K. HICKEY 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 


Failure to Comply with Free-riding and Withholding 
Interpretation 


Failure to Supply Required Information 


Where member of registered securities association 
and member's general partner allocated portions of 
nine offerings to four accounts restricted under the 
association's free-riding interpretation, and failed to 
report the sales to one of those accounts on associa- 
tion questionnaires, association’s findings that 
allocations were disproportionate, substantial and/or 
not in accord with purchasers’ normal investment 
practice, and that respondents’ conduct violated its 
rules of fair practice, sustained, and review 
proceedings dismissed. 


APPEARANCES: 


Sol |. Sokolsky and A. Jeffry Robinson, of McLaughlin & 
Stern, Ballen & Miller, for P. K. Hickey & Company and Paul 
K. Hickey. 


Lloyd J. Derrickson, John F. Mylod, Jr., and Robert H. Lynch, 
for the National Association of Securities Dealers, Inc. 


P. K. Hickey & Company, now known as P. K. Hickey & Co., 
Inc., a member of the National Association of Securities 
Dealers, Inc. (‘NASD”), and Paul K. Hickey, the member's 
general partner and registered principal, seek review of dis- 
ciplinary action taken against them by the NASD. 


The NASD found that, in connection with the member's par- 
ticipation in nine public offerings from January 1968 to 
September 1969, applicants violated Article III, Section 1 of 
the Association's Rules of Fair Practice in that they failed to 
comply with the NASD's interpretation with respect to free- 
riding and withholding. The NASD also found that 
applicants failed to make required disclosure relating to 
those offerings in questionnaires which they furnished the 
NASD, and that such actions constituted further violations 
of Article Ill, Section 1. The Association censured 
applicants, fined them $6,000 jointly and severally, and 
assessed costs. 


The stated purpose of the NASD’s free-riding and 
withholding interpretation is to require members par- 
ticipating in a public offering of securities which trade at an 
immediate aftermarket premium (so-called “hot issues’) to 
make a bona fide distribution of such securities to the public. 
To that end, the interpretation, during the relevant period, 





‘Section 1 of Article Ill requires the observance of high 
standards of commercial honor and just and equitable prin- 
ciples of trade. The interpretation, as now in effect, appears 
in the NASD’s Manual at § 2151, pp. 2039-2045. 
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precluded sales to certain restricted persons unless the 
member could demonstrate that the securities were sold to 
such persons 


“for bona fide investment in accordance with their 
normal investment practice with the member, and that 
the aggregate of the securities so withheld and sold 
[was] insubstantial and not disproportionate in 
amount as compared to sales to members of the 
public.” 


Restricted persons were defined to include, as here perti- 
nent, officers and employees of other members, parents and 
brothers of such officers and employees, executives of cer- 
tain institutional investors and accounts in which a restricted 
person had a beneficial interest. Applicants sold securities in 
each of the nine offerings to one or more of four restricted 
accounts: the employee of a member; the mother of such an 
employee; the president of a mutual fund; and Paragon Co., 
an investment partnership. Paragon’s general partner and 
certain of its limited partners were restricted persons. 


Applicants’ primary contention is that the NASD improperly, 
and indeed unconstitutionally, applied to transactions in 
1968 and 1969 the provisions of a Notice revising the free- 
riding interpretation which was issued to members in 
November 1973. This contention is without merit. The 1973 
Notice did amend the interpretation to some extent. But the 
amendments were not relevant to the matters at issue here. 
Insofar as the Notice was pertinent to this case, it merely 
called members’ attention to pre-existing interpretations and 
certain of their applications. Thus the statement that the 
Association uses 10% of a member's participation in an 
offering as a guideline in determining what constitutes a dis- 
proportionate allocation to restricted accounts merely 
restated prior practice. The Notice pointed out that this fac- 
tor was only one of a number which the NASD considers in 
determining whether an allocation is disproportionate. We 
have previously approved the Association's use of a 10% 
guideline,?, and we affirm the NASD’s findings that the 
allocations by applicants in seven offerings, which ranged 
from 10% to 100% of the member's participations, were 
“disproportionate.” 


Applicants point out that the Notice states that an allocation 
of one round lot or 100 shares to a restricted person from a 
larger participation would not normally be regarded as dis- 
proportionate. But that did not justify applicants’ allocation 
of the member's entire 100-share participation in an offering 
to a restricted person. Nor are applicants aided by pointing 
out, with respect to their sales to Paragon, that the 1973 
Notice amended the free-riding interpretation by requiring 
members selling to an investment partnership to ascertain 
the names and business connections of all persons having a 
beneficial interest in the account. The added requirement did 
not alter the pre-existing ban on sales to accounts in which a 
restricted person had a beneficial interest. Rather, it was 
designed to ensure that the prohibition against such sales 
was observed. As for applicants’ argument that they did not 
know the Paragon account was restricted, it is immaterial, 
except in connection with fixing the nature of the sanctions 





* Carolina Securities Corporation, Securities Exchange Act 
Release No. 11482 (June 17, 1975), 7 SEC Docket 198, 
200. 
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to be imposed, whether applicants were aware that they 
were violating the NASD’s_ interpretation.? Moreover, 
applicants did know that the general partner of Paragon was 
the brother of an employee of a member. Their suggestion 
that, even though this individual was Paragon's sole general 
partner, they thought he might not have any beneficial in- 
terest in the partnership is singularly unconvincing. 


As noted above, the NASD’s interpretation seeks to limit the 
amount of securities which a member may allot to restricted 
persons in a public offering by means of three separate tests 
which are designed to accomplish the objectives of the inter- 
pretation under a variety of circumstances. Thus, the re- 
quirement that the allotment not be disproportionate 
prevents a member from allotting a significant portion of his 
participation to restricted persons, even though that par- 
ticipation is small and thus the quantity of securities which 
may be allotted to restricted persons would likewise be 
small in comparison to the entire offering or in dollar 
amount. The requirement that the allotment be insubstantial 
assures that allotments to restricted persons will not involve 
a significant number of shares or dollar volume, even though 
the member's participation is quite large so that a significant 
allotment to restricted persons would not be dispropor- 
tionate. The requirement that the allotment be in accordance 
with the customer's normal investment practice with the 
member serves the separate purpose of requiring that the 
restricted person be a regular customer of the member and 
not one who merely seeks participation in hot issues. 


In the present case, as noted above, we agree with the 
NASD’'s findings concerning the seven offerings in which a 
disproportionate amount was found to have been allocated 
to restricted persons. In two offerings, applicants were found 
to have exceeded the amounts permissible under the sub- 
stantiality test. In one, applicants sold stock to restricted 
persons at an aggregate price of $12,000 and the stock in 
the immediate aftermarket was valued at approximately 
$25,000. In the other offering, the initial sales price 
aggregated $12,825 and the value of the stock in the im- 
mediate aftermarket was approximately $31,350. We agree 
with the NASD that the allocations to restricted accounts in 
these two offerings were of sufficient size and involved suf- 
ficiently substantial dollar amounts to find that applicants 
failed to make a bona fide public offering with respect to a 
substantial part of the offering. 


In two of the nine offerings, the NASD found that a 
purchaser did not have an investment history with the 
member that would justify the allocation of shares. The first 
instance involved the sale to one Henry Neuwirth of 1,000 
shares of Radiation Machinery Corp. This was the account's 
first purchase and the inadequacy of investment history is 
obvious. In the second offering, involving stock of Private & 
Computer Schools, Inc., it was found that the account of one 
of the purchasers, Paragon, reflected only one purchase, a 
non-premium issue, prior to the allocation of 400 shares. 
The NASD’'s interpretation specifically defined ‘normal in- 
vestment practice” to mean “the history of investment in an 
account with the member.” We think it clear that Paragon, 
which had then made only one prior purchase from the 





3 Rothschild Securities Corporation, Securities Exchange Act 
Release No. 10629 (February 5, 1974), 3 SEC Docket 503, 
504; Safeco Securities, Inc., Securities Exchange Act 
Release No. 10257 (June 29, 1973), 2 SEC Docket 75, 77. 
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member, lacked a sufficient investment history to justify the 
allocation of a hot issue, and we affirm the NASD’s 
findings.’ 


The second cause of complaint involves applicants’ failure to 
disclose, in six free-riding questionnaires filed with the 
NASD, the allocations made to Paragon. In view of our 
earlier findings concerning the status of Paragon as a 
restricted person, we conclude that the failures to disclose 
this information constituted separate violations of Article III, 
Section 1. 


Applicants urge several factors in mitigation. They state that 
they did not profit from the transactions, that they are no 
longer actively engaged in the securities industry, that any 
penalty or fine would place an undue economic burden on 
them and that any violations which may have occurred were 
inadvertent and not material. 


We do not find the sanctions imposed excessive or op- 
pressive. As we have stated in the past, the essence of a 
violation of the interpretation is not the profit to the member, 
but the impairment of a free securities market to the 
member's indirect or potential advantage.® Moreover, in this 
case, the misconduct does not appear to involve isolated 
transactions, but a series of repeated violations of the inter- 
pretation over a significant period and involving substantial 
amounts of money. 


An appropriate order will issue. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS, SOMMER and POLLACK). 


George A. Fitzsimmons 
Secretary 





“We have previously affirmed similar NASD findings when 
the account in question had only one or two prior purchase 
transactions. See Alessandrini & Co., Inc., Securities Ex- 
change Act Release No. 10313 (August 1, 1973), 2 SEC 
Docket 225, 226-227. 


5 Carolina Securities Corp., supra, 7 SEC Docket at 200, 
citing Rentz & Company, Inc., 43 SEC 436, 443 (1967), and 
Rothschild Securities Corporation, supra, 3 SEC Docket at 
504. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 


Admin. Proc. File No. 3-4566 

In the Matter of the Application of 
P. K. HICKEY & COMPANY 
now known as 

P. K. HICKEY & CO., INC. 

80 Broad Street 

New York, New York 


and 


PAUL K. HICKEY 


For Review of Disciplinary Action Taken by the NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC. 


ORDER DISMISSING REVIEW PROCEEDING 
On the basis of the Commission's opinion issued this day, 


IT IS ORDERED that this review proceeding be, and it 
hereby is, dismissed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12165/March 4, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE 


File No. SR-CBOE-76-5 


The Chicago Board Options Exchange, Inc. (“CBOE”) sub- 
mitted on March 2, 1976, a proposed rule change under 
Rule 19b-4 to conform Rule 6.49 of the Exchange's Rules, 
concerning the ability of members to effect transactions in 
CBOE traded securities off the Exchange, to the substantive 
provisions of SEC Rule 19c-1. 


Publication of the submission is expected to be made in the 
Federal Register during the week of March 8, 1976. In order 
to assist the Commission to determine whether to approve 
the proposed rule change or institute proceedings to deter- 
mine whether the proposed rule change should be disap- 
proved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 15 days from the date of publication in the Federa/ 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-CBOE-76-5. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be available at 
the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19407/February 27, 1976 


In the Matter of 


CONNECTICUT YANKEE ATOMIC POWER COMPANY 
Hartford, Connecticut 


(70-5798) 


ORDER AUTHORIZING ISSUANCE AND SALE OF NOTES 
TO BANKS AND TO A DEALER IN COMMERCIAL PAPER 
AND EXCEPTION FROM COMPETITIVE BIDDING 


Connecticut Yankee Atomic Power Company (‘’Connecticut 
Yankee”), an electric utility subsidiary company of Northeast 
Utilities (‘Northeast’) and of New England Electric System 
(“New England”), both of which are registered holding com- 
panies, has filed a declaration and an amendment thereto 
with this Commission pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (‘Act’) and 
Rule 50(a)(5) promulgated thereunder regarding the follow- 
ing proposed transactions. 


Connecticut Yankee proposes to issue and sell, from time to 
time on or before June 30, 1977, short-term securities in an 
aggregate principal amount not to exceed $35,000,000 out- 
standing at any one time. Such securities will be in the form 
of short-term notes issued to banks or commercial paper 
issued to a dealer in such securities. 


The proposed bank notes will each be dated as of the date of 
issue, will have maximum maturity dates of nine months, 
will bear interest at a rate per annum not in excess of one 
percent (1%) above the prime rate in effect at the lending 
bank on the date of issue, and wiil be subject to prepayment 
at any time at Connecticut Yankee’s option without 
premium. The banks which will participate in Connecticut 
Yankee’s short-term borrowing program and the maximum 
commitment of each bank is as follows: 


The Chase Manhattan Bank, 


New York, N.Y. $18,000,000 

The Connecticut Bank and Trust 
Company, Hartford, Connecticut $10,000,000 
Total $28,000,000 


The lines of credit are to be secured by a deposit of 10% of 
the amount of the line at the time it is committed. In addi- 
tion, at the time of the first borrowing pursuant to the line of 
credit, Connecticut Yankee will make an additional deposit 
(compensating balance) of 10% of the entire committed line. 
Assuming a full 20% compensating balance and borrowings 
at one percent (1%) above the prime rate, the effective cost 
of borrowing would be approximately 9.69%, based on an 
assumed prime interest rate of 6.75%. 


The proposed commercial paper notes will be issued in 
denominations of not less than $50,000 and not more than 
$1,000,000, will have a maturity of not more than 270 
days, will not be repayable prior to maturity, and will be sold 
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by Connecticut Yankee directly to Lehman Commercial 
Paper, Incorporated, a dealer in commercial paper, at the 
discount rate per annum prevailing at the date of issuance 
for commercial paper of comparable quality and of the par- 
ticular maturity sold by public-utility issuers to commercial 
paper dealers. No commercial paper notes having a maturity 
of more than 90 days will be issued at an effective interest 
cost which exceeds the effective interest cost at which 
Connecticut Yankee would borrow from banks in an amount 
at least equal to the principal amount of such commercial 
paper. No commission or fee will be payable in connection 
with the issuance and sale of the commercial paper. The 
commercial-paper dealer, as principal, will reoffer the com- 
mercial paper to institutional investors at a discount of no 
more than 1/8 of 1% per annum less than the prevailing dis- 
count rate to Connecticut Yankee in such manner as not to 
constitute a public offering. The commercial paper will be 
reoffered to not more than 200 identified and designated 
customers in a list (nonpublic) prepared in advance by the 
dealer. It is anticipated that the commercial paper will be 
held by customers to maturity, but if such customers desire 
to resell prior to maturity, the dealer, pursuant to a verbal 
repurchase agreement, will repurchase the commercial 
paper and reoffer the same to others in the group of 200 
customers. 


The funds to be derived from the issuance and sale of bank 
notes and commercial paper will be applied by the company 
to repay $32,000,000 of existing commercial paper out- 
standing as of January 19, 1976, pursuant to prior Commis- 
sion authorization (File No. 70-5614), and towards the 
purchase of an estimated $22,500,000 of additional nuclear 
fuel through June 30, 1977. Connecticut Yankee now con- 
templates, subject to Commission approval, the issue and 
sale at competitive bidding of up to $14,000,000 of bonds 
under its mortgage indenture during the second quarter of 
1976, such bonds to be issued against the certification of 
additional property in the form of nuclear fuel. Upon the 
issue and sale of such bonds, the maximum borrowing limit 
herein proposed will be reduced by the amount of the net 
proceeds of any such sale. It is planned that some commer- 
cial paper and/or bank notes will remain outstanding as a 
continuing component of nuclear fuel financing. 


Connecticut Yankee requests that the issue and sale of its 
commercial paper notes be excepted from the competitive 
bidding requirements of Rule 50 pursuant to subparagaphs 
(a)(5) thereof in view of the fact that current rates for com- 
mercial paper for prime borrowers are readily ascertainable 
by reference to daily financial publications and that it is not 
practicable to invite competitive bids for commercial paper. 
Connecticut Yankee further requests that the certificates un- 
der Rule 24 be filed on a quarterly basis with respect to the 
commercial paper. 


No State or Federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transactions. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19363), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and con- 
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sumers that said declaration, as amended, be permitted to 
become effective: 


IT 1S ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said declaration, as amended, 
be, and hereby it is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that the time for filing 
the certification thereunder with respect to the commercial 
paper is extended so as to allow filing on a quarterly basis. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19408/February 27, 1976 


In the Matter of 


MAINE YANKEE ATOMIC POWER COMPANY 
Augusta, Maine 04330 


(70-5804) 


ORDER AUTHORIZING PROPOSED ISSUE AND SALE OF 
DEMAND NOTES TO BANKS 


Maine Yankee Atomic Power Company (‘Maine Yankee”), 
an electric utility subsidiary company of both New England 
Electric System and Northeast Utilities, both registered 
holding companies, has filed an application and 
amendments thereto with this Commission pursuant to Sec- 
tion 6(b) of the Public Utility Holding Company Act of 1935 
(‘Act’) and Rule 50(a)(2) promulgated thereunder regarding 
the following proposed transaction. 


Maine Yankee proposes to issue and sell up to $21,000,000 
aggregate principal amount of notes (‘‘notes’) to three 
banks, as follows: The First National Bank of Boston, 
$11,000,000; New England Merchants National Bank, 
$5,000,000 and Manufacturers Hanover Trust Company, 
$5,000,000. Proceeds from the sale of the notes are to be 
used to (i) pay at maturity $15,000,000 aggregate principal 
amount of Maine Yankee’s 7%% debentures, Series A, Due 
March 1, 1976, and (ii) provide working capital for other 
specified purposes. Maine Yankee has amended _ its 
original application to reduce its request from $23,000,000 
to $21,000,000. 


Borrowings from The First National Bank of Boston will bear 
interest at the prime rate in effect at that bank from time to 
time plus a 15% compensating balance. Borrowings from 
the New England Merchants National Bank will bear interest 
at that bank’s prime rate pus a compensating balance re- 
quirement of 10% of the line of credit plus 10% of the 
amount borrowed under the line of credit from time to time. 
Borrowings from Manufacturers Hanover Trust Company 
will bear interest at 125% of that bank’s prime rate of in- 
terest in effect from time to time, with no compensating 


balance requirement. The notes are to be demand notes and 
may be paid at any time without premium or penalty. 
Assuming a 62% prime rate, the effective borrowing cost 
from each of the three banks would be 7.65%, 8.125% and 
8.125% per annum, respectively. 


No state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tion. 


Due notice of the filing of said application has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19373), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and con- 
sumers that said application, as amended, be granted: 


IT 1S ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application, as amended, 
be, and it hereby is, granted, subject to the terms and con- 
ditions prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19409/March 1, 1976 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 


(70-5799) 


ORDER APPROVING AMENDMENT TO CERTIFICATE OF 
INCORPORATION; SOLICITATION OF PROXIES IN 
CONNECTION THEREWITH 


Consolidated Natural Gas Company (‘Consolidated’), a 
registered holding company, has filed a declaration, and an 
amendment thereto, with this Commission pursuant to Sec- 
tions 6(a), 7 and 12(e) of the Public Utility Holding Company 
Act of 1935 (‘Act’) and Rules 62 and 65 promulgated 
thereunder as applicable to the following proposed transac- 
tion. 


Under Article Fourth of Consolidated’s Certificate of Incor- 
poration (‘Charter’), the company’s common shareholders 
have the preemptive right to subscribe to any authorized and 
unissued shares of common stock, except when such shares 
are authorized by Consolidated’s Board of Directors to be: 
(1) issued to finance the acquisition of operating properties 
or an interest therein or securities of a public utility or 
natural gas company; or (2) sold to or through underwriters 
who shall have agreed to make a prompt public reoffering 
thereof. 
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Consolidated now proposes to amend its Charter to permit 
its Board of Directors to issue and sell, without first making 
an offering to its existing common shareholders on a sub- 
scription basis, unissued shares of common stock presently 
or hereafter authorized to (1) any employee stock ownership 
plan which may be adopted by Consolidated or any of its 
subsidiaries whereby Consolidated would be permitted by 
Federal tax law to fund the plan by reducing its taxes in an 
amount equal to such funding; and (2) any dividend 
reinvestment plan with respect to Consolidated’s common 
stock. 


Consolidated states that Article Fourth, as it is presently 
drawn, effectively limits the company to raising equity 
capital through public offerings, and limits the use of 
employee stock ownership plans to encourage employee 
savings. It is believed that the proposed amendment will 
provide greater flexibility in raising additional amounts of 
Capital at an economical cost inasmuch as the dividend 
reinvestment and employee stock ownership plans which 
Consolidated intends to establish will not involve un- 
derwriting fees and because the price to be paid to Con- 
solidated under such plans would be based on a market 
price not subject to the depressing effect that public 
offerings customarily have on share prices in the market. 


Consolidated only seeks authorization to amend its Charter, 
in the manner set forth above, and to solicit proxies of its 
shareholders in connection therewith to be used at Con- 
solidated’s annual meeting of shareholders to be held on 
May 18, 1976. Any actual issue or sale of common stock 
under Consolidated’s employee stock ownership or dividend 
reinvestment plans will be the subject of future filings with 
this Commission. 


Due notice of the filing of said declaration, as amended, has 
been given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19372), and no hearing has been 
requested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the interest 
of investors and consumers that said declaration, as amend- 
ed, be permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said declaration, as amended, 
be, and it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19410/March 1, 1976 


In the Matter of 
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OHIO EDISON COMPANY 
47 North Main Street 
Akron, Ohio 44308 


(70-5816) 


NOTICE OF PROPOSED ISSUE AND SALE OF COMMON 
STOCK BY HOLDING COMPANY THROUGH 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Ohio Edison Company 
(“Ohio Edison”), an electric utility company and a registered 
holding company, has filed an application-declaration, and 
an amendment thereto, with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a) and 7 of the Act and Rule 50 
promulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the 
application-declaration, as amended, which is summarized 
below, for a complete statement of the proposed transac- 
tion. 


Ohio Edison proposes to issue and sell, pursuant to the 
competitive bidding requirements of Rule 50 under the Act, 
4,000,000 shares of its common stock, par value $9 per 
share (“‘stock’’). Proceeds from the sale of the stock are to be 
used for Ohio Edison's 1976 construction program, for the 
repayment of unsecured short-term debt, or to reimburse its 
treasury for expenditures made for such purposes. 


It is staged that the Public Utilities Commission of Ohio has 
jurisdiction over the proposed transaction and that no other 
state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tion. Fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $163,000, in- 
cluding legal fees of $25,000, accountants’ fees of $35,000 
and printing expenses of $45,000. Fees and expenses of 
counsel to the successful bidders is estimated at $17,500. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 26, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application-declaration, as amended, 
which he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by mail 
(air mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicant-declarant 
at the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, the 
application-declaration, as amended, or as it may be further 
amended, may be granted and permitted to become effec- 
tive as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropirate. Persons who request a hearing or adve as 
to whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 





For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19411/March 1, 1976 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 78403 


CENTRAL AND SOUTH WEST CORPORATION 
Wilmington, Delaware 19899 


(70-5802) 


ORDER AUTHORIZING PROPOSED CAPITAL 
CONTRIBUTION BY HOLDING COMPANY TO 
SUBSIDIARY 


Central and South West Corporation (“CSW”), a registered 
holding company, and Central Power and Light Company 
("CPL"), one of CSW's electric utility subsidiary companies, 
have filed an application-declaration, and an amendment 
thereto, with this Commission pursuant to Sections 6(a), 7, 
9, 10 and 12(f) of the Act and Rules 43 and 45 promulgated 
thereunder regarding the following proposed transaction. 


CSW proposes to make a $20,000,000 capital contribution 
to CPL. The capital contribution will be added to CPL’s com- 
mon stock capital account and will be used together with 
other funds for CPL’s 1976 construction and fuel exploration 
and development expenditures. CPL states that it expects to 
spend approximately the following amounts for construction 
of plant and for fuel exploration and development in 1976: 


Generation $86,146,000 
Transmission 8,766,000 
Distribution and other plant 22,987,000 
Fuel exploration and development 6,860,000 


Total $124,759,000 
No state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tion. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19374), and no hearing has been 
requested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the interest 


of investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT |S ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application-declaration, 
as amended, be, and it hereby is, granted and permitted to 
become effective forthwith, subject to the terms and con- 
ditions prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLICE UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19412/March 1, 1976 


In the Matter of 


GRANITE STATE ELECTRIC COMPANY 
MASSACHUSETTS ELECTRIC COMPANY 

THE NARRAGANSETT ELECTRIC COMPANY 
NEW ENGLAND POWER COMPANY 

NEW ENGLAND ELECTRIC SYSTEM ; 
Westborough, Massachusetts 01581 


(70-5810) 


NOTICE OF PROPOSED SHORT-TERM BORROWINGS BY 
SUBSIDIARY COMPANIES AND PROPOSED LOANS OF 
FUNDS BY PARENT TO VARIOUS SUBSIDIARIES 


NOTICE IS HEREBY GIVEN that New England Electric 
System (“NEES”), a registered holding company, and 
Granite State Electric Company (‘Granite’), Massachusetts 
Electric Company (‘Mass Electric’), The Narragansett Elec- 
tric Company (“Narragansett”), and New England Power 
Company ("NEPCO"), its subsidiary electric utility com- 
panies (‘‘the borrowing companies’), have filed an 
application-declaration with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a), 7, 9(a), 10 and 12 of the Act and 
Rules 42, 43, 45 and 50 promulgated thereunder as 
applicable to the proposed transactions. All interested per- 
sons are referred to the application-declaration, which is 
summarized below, for a complete statement of the propos- 
ed transactions. 


The borrowing companies propose to issue through March 
31, 1977, short-term promissory notes to certain 
designated banks and/or to NEES, and Mass Electric and 
NEPCO also propose to issue notes to dealers in commercial 
paper. The aggregate amount of notes of each borrowing 
company to be held by the lenders at any one time will not 
exceed $9,500,000 for Granite $15,000,000 for Mass Elec- 
tric, $83,000,000 for NEPCO, and $6,000,000 for 
Narragansett. The maximum amounts of short-term 
borrowings by Mass Electric and NEPCO from banks and 
NEES to be outstanding at any one time will be reduced by 
the amount of its commercial paper outstanding at that 
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time. Of the $83,000,000 proposed for NEPCO, the full 
amount would be used in the event that NEPCO is unable to 
issue First Mortgage Bonds during the fourth quarter of 
1976. If such bonds are sold, the aggregate short-term 
borrowings by NEPCO will not exceed $58,000,000. 


The proceeds of the proposed borrowings are to be used by 
each borrowing company to pay its then outstanding notes 
payable to banks, dealers in commercial paper and/or to 
NEES at or prior to maturity thereof, and to provide new 
money for capital expenditures or reimburse its treasury 
thereof. 


The proposed notes to banks and/or NEES will mature in 
less than one year from the date of issue and wiii be 
prepayable at any time, in whole or in part, without 
premium. The borrowing companies will maintain sufficient 
operating balances to meet the lending banks’ compen- 
sating balance requirements or in lieu thereof will pay fees to 
the banks equivalent to such compensating balance re- 
quirements. The notes to banks will bear interest at not in 
excess of the prime rate in effect at the time borrowings are 
made. The notes to NEES will bear interest at not in excess 
of the prime rate in effect at the time borrowings are made. 
lf the operating balances were maintained solely to fulfill 
prevailing compensating balance requirements of about 10% 
to 20%, or fees equivalent thereto, the effective interest cost 
to the borrowing companies would be approximately 72% 
to 8.44% per annum, based on a prime rate of 6 3/4%. 


It is proposed that the borrowing companies may prepay 
their notes to NEES, in whole or in part, with borrowings 
from banks or from sale of commercial paper, or that their 
borrowings from banks may be prepaid, in whole or in part, 
with borrowings from NEES, or from the sale of commercial 
paper. In the event of borrowings from banks at a higher in- 
terest rate or the sale of commercial paper at a higher effec- 
tive interest cost, to prepay notes to NEES, NEES will credit 
the borrowers for any excess interest from the date of 
issuance of the new notes or commercial paper to the nor- 
mal maturity date of the notes to NEES being prepaid. 
Conversely, in the event of borrowing from NEES to prepay 
notes to banks, the interest rate of notes issued to NEES will 
be the lower of (1) the interest rate on the notes being 
prepaid or (2) the prime interest rate then in effect, but with 
respect to (1) only to the maturity date of the notes to 
prepaid, and thereafter at the prime interest rate in effect at 
the time the new notes are issued. 


Mass Electric and NEPCO propose to issue and sell commer- 
cial paper to Lehman Commercial Paper Incorporated 
(“Lehman”) and/or A. G. Becker & Co., Incorporated 
(“Becker”), dealers in commercial paper. The commercial 
paper will be issued during the period through March 31, 
1977, will have varying maturities of not more than 270 
days after the date of issue, will be sold in varying 
denominations of not less than $50,000 and not more than 
$1,000,000, and will not by their terms be prepayable prior 
to maturity. Such notes will be issued and sold by Mass 
Electric and NEPCO directly to Lehman and/or Becker at a 
discount which will not exceed the discount rate prevailing 
at the date of issuance for commercial paper of comparable 
quality and like maturity. The effective interest cost will not 
exceed the effective interest cost prevailing at the date of 
issue for borrowings from The First National Bank of Boston 
(“First National’), except that, in order to obtain maximum 
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flexibility, commercial paper may be issued with a maturity 
of not more than 90 days from the date of original issue of 
the commercial paper if the effective costs are in excess of 
such effective interest cost from First National. 


Lehman and Becker, as principals, will reoffer the commer- 
cial paper at a discount rate not more than 1/8 of 1% per an- 
num less than the prevailing discount rate to the issuer. The 
notes will be reoffered by Lehman and Becker to not more 
than 100 of their respective customers whose names appear 
on nonpublic lists prepared in advance by Lehman and 
Becker. It is expected that such commercial paper will be 
held to maturity by the purchasers from the dealers, but, if 
any such purchaser wishes to resell prior to maturity, 
Lehman or Becker, as the case may be, pursuant to an oral 
repurchase agreement, will repurchase the paper for resale 
to others on said lists of customers. 


Mass Electric and NEPCO request exception from the com- 
petitive bidding requirements of Rule 50 for the proposed 
issuance and sale of their commercial paper notes pursuant 
to Section (a)(5) thereof on the grounds that (a) the com- 
mercial paper to be issued will have maturities of not more 
than nine months, (b) the effective interest cost thereon will 
not exceed the effective interest costs at the time of issue 
for borrowings from The First National Bank of Boston, ex- 
cept that, in order to maintain maximum flexibility, commer- 
cial paper may be issued with maturities which in the 
aggregate do not exceed more than 90 days from the date of 
original issue of the commercial paper if the effective costs 
are in excess of such effective interest cost, from The First 
National Bank of Boston, (c) the current rates for commer- 
ciat paper for prime borrowers such as Mass Electric and 
NEPCO are readily ascertainable by reference to daily finan- 
cial publications and (d) it is not practical to publish in- 
vitations for bids for commercial paper. It is also requested 
that the certificates of notification under Rule 24 regarding 
all of the proposed transactions be filed quarterly. 


It is stated that there are no fees or commissions, other than 
a $2,000 filing fee, to be paid in connection with the pro- 
posed transactions and that incidental services in connec- 
tion with the proposed transactions will be performed, at 
cost, by New England Power Service Company, an affiliated 
service company; such cost is estimated not to exceed $200 
for each applicant-declarant, an aggregate of $1,000. 
Including their pro rata share of the filing fee, total expenses 
for each applicant-declarant will not exceed $600. 


The New Hampshire Public Utilities Commission has 
jurisdiction over the proposed issuance of short-term 
promissory notes by Granite and NEPCO. No other state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 26, 1976, request in writing that 
a hearing be held on such matter stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application-declaration which he desires 
to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air mail 
if the person being served is located more than 500 miles 
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from the point of mailing) upon the applicants-declarants at 
the above-stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) should be file- 
d with the request. At any time after said date, the 
application-declaration, as filed or as it may be amended, 
may be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem ap- 
propriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19413/March 1, 1976 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-5790) 


SUPPLEMENTAL NOTICE OF PROPOSED SALE AND 
LEASEBACK OF NUCLEAR FUEL AND RELATED 
FACILITIES 


Arkansas Power & Light Company (“AP&L”), an electric 
utility subsidiary company of Middle South Utilities, Inc., a 
registered holding company, has filed an application, and 
amendments thereto, with this Commission pursuant to 
Sections 9(a) and 10 of the Public Utility Holding Company 
Act of 1935 (‘Act’) regarding the following proposed tran- 
sactions. All interested persons are referred to the amended 
application, which is summarized below, for a complete 
statement of the proposed transactions. 


As more fully described below, AP&L proposes to enter into 
arrangements with Razorback Nuclear Properties, Inc. (‘Fuel 
Company”), whereby AP&L would sell its interest in certain 
partially fabricated nuclear fuel to the Fuel Company, which 
in turn would complete assembly and lease the nuclear fuel 
and incidental facilities (‘Nuclear Fuel’) to AP&L. The 
Nuclear Fuel will be used by AP&L to satisfy the fuel re- 
quirements for Unit No. 2 of Arkansas Nuclear Two (“Unit 
No. 2”), located near Russellville, Arkansas. The Fuel Com- 
pany, incorporated in the State of Delaware, is a wholly- 
owned subsidiary of Lehman Leasing, Inc. (“Lehman 
Leasing’), a New York corporation engaged with its other 
subsidiaries in a general leasing business. Lehman Leasing is 
owned by Lehman Holdings, Incorporated, an affiliate of 
Lehman Brothers, Inc., an investment banking firm. 


Notice to the public of the proposed transaction was 
originally given January 8, 1976 (HCAR No. 19335). This 
supplemental notice sets forth the terms of the proposal as 
subsequently amended. 


AP&L currently has contracts for the supply of the Nuclear 
Fuel cores to be used in Unit No. 2. It is expected that 
fabrication of the initial core will be completed in 1977 and 
that the loading of the initial core in the reactor will com- 
mence in 1977. At such time as this Commission may 
authorize the transactions proposed herein, AP&L will sell to 
the Fuel Company, at cost, its interest in the supply of 
Nuclear Fuel as fabricated to such date and simultaneously 
will enter into a lease for such Nuclear Fuel (“Lease”) with 
the Fuel Company. As of November 30, 1975, AP&L states 
its book cost for the Nuclear Fuel (including applicable 
allowance for funds used during construction) was $7,223,- 
141. 


Under the Lease, the Fuel Company will undertake financial 
responsibility for the consummation of AP&L’s contracts for 
the Nuclear Fuel, as well as providing for future supplies of 
Nuclear Fuel for Unit No. 2. The maximum commitment of 
the Fuel Company to make payments for Nuclear Fuel is 
$49,000,000 at any one time outstanding. 


Under the Lease, AP&L will be responsible for operating, 
maintaining, repairing, replacing and insuring the Nuclear 
Fuel and for paying all taxes and costs arising out of the 
ownership, possession or use thereof. The initial term of the 
Lease will be through June 30, 1980. On June 30, 1977 
and on each succeeding June 30 of a year ending with an 
odd number, the three year remainder of the term will 
automatically be extended for two years, unless either party 
gives prior written notice of termination, up to June 30, 
2018. 


Lease payments will be payable quarterly and will com- 
mence with the term of the Lease. These payments will in- 
clude: (a) a ‘Quarterly Lease Charge,” which will represent 
an administrative charge of 1/8 of 1% per annum of the 
“Stipulated Loss Value,” as defined in the Lease, payable by 
the Fuel Company, and other allocated operational costs of 
the Fuel Company; (b) a ‘“Burn-up Charge” equal to the cost 
of the Nuclear Fuel consumed while the Nuclear Fuel is in 
the reactor and producing heat. Prior to the commercial 
operation of Unit No. 2, or when the Nuclear Fuel is not in 
the reactor and producing heat, AP&L may elect to capitalize 
Quarterly Lease Charges or daily portions thereof so long as 
the amount of credit still available to the Fuel Company un- 
der a “Credit Agreement” (referred to below) exceeds the 
sum of the Stipulated Loss Value of the Nuclear Fuel, the 
amount of such Charges and $1,000,000. AP&L may con- 
sequently, subject to the foregoing limitation, defer rental 
payments until those times during commercial operation 
when the Nuclear Fuel is in the reactor and producing heat 
in the production of electric energy. 


It is provided that AP&L may terminate the Lease at any 
time. The Fuel Company may terminate the Lease under 
specified circumstances. Upon the occurrence of any event 
of termination (“Event of Termination”), as defined in the 
Lease, title to the Nuclear Fuel shall automatically be 
transferred to AP&L, which will thereafter be unconditionally 
obligated to purchase the Nuclear Fuel at a price fixed by 
application of a formula. Upon consummation of such 
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purchase, all obligations of a formula. Upon consummation 
of such purchase, all obligations of AP&L under the Lease 
will terminate. 


It is further provided that the Fuel Company will receive 
alternative termination rights upon certain events of default 
(“Events of Default’). Upon the occurrence of an Event of 
Default the Fuel Company may: (a) treat the Event of Default 
as an Event of Termination; and/or (b) it may terminate the 
Lease. If the Fuel Company terminates the Lease in either 
such manner, Arkansas’ interest in the Nuclear Fuel will ter- 
minate and the Fuel Company may, among other things, 
elect to take possession of the Nuclear Fuel and sell it. 


Under the terms of the Lease, the amount of the quarterly 
lease payments by AP&L will be measured by, among other 
things, the amount of costs incurred by the Fuel Company in 
connection with its acquisition of the Nuclear Fuel. The Fuel 
Company has advised AP&L that it will finance its 
obligations under the Lease by entering into a $50,000,000 
credit agreement (‘Credit Agreement’’) with various finan- 
cial institutions (‘‘Banks”), including Marine Midland Bank, 
which will act as agent for the Banks (“Agent”). AP&L is to 
approve of the Fuel Company's entry into the Credit Agree- 
ment. 


Under the Credit Agreement, the Fuel Company would make 
revolving credit borrowings to be evidenced by the Fuel 
Company's promissory notes (‘Revolving Credit Notes’). 
The initial obligations to make revolving credit loans shall 
terminate on December 31, 1977; such obligations will be 
automatically extended for two years on June 30, 1977 and 
on each succeeding June 30 in a year ending in an odd 
number, unless either party has given prior notice of ter- 
mination. In no event shall such obligations extend beyond 
June 30, 2015. The Credit Agreement may be amended to 
allow for the issuance of commercial paper by the Fuel Com- 
pany to be supported by irrevocable letters of credit of the 
Agent, for the account of the Banks. 


The Fuel Company will pay the Agent a fee for its services 
under the Credit Agreement which (i) for the period from the 
date of the Credit Agreement until June 30, 1977, shall be 
in the aggregate amount of $50,000, payable in equal 
quarterly installments, and (ii) for each period of two years 
after June 30, 1977 during which the term for making 
revolving credit loans has been extended, shall be payable in 
eight quarterly installments, each in an amount equal to 
1/80 of 1% of the revolving credit commitments (“Com- 
mitments’), as defined in the Credit Agreement. The Fuel 
Company will also pay the Banks a commitment fee per an- 
num equai to .50 of 1% of the principal amount of the un- 
used portion of the Commitments of the Banks. 


Each Revolving Credit Note shall bear interest on the unpaid 
principal balance thereof at rates which are based upon the 
average of the total unpaid principal balance of all Revolving 
Credit Notes outstanding during each calendar quarter, plus 
5/8 of 1%. Under this formula, the average unpaid balance, 
and the corresponding rate of interest, expressed as a 
percentage of the prime commercial loan rate of the Agent 
as in effect from time to time for short-term borrowings by 
large businesses will be 
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Percentage of unpaid balance Percentage of prime rate 





40% or less 115% 
40%- 60% 120% 
60%- 80% 123% 
80%- 90% 124% 
90% - 100% 125% 


It is provided, however, that if notice of termination shall 
have been given on or prior to June 30, 1977, all Revolving 
Credit Notes will bear interest at a rate per annum equal to 
130% of the prime rate, plus 5/8 of 1%. 


AP&L has been advised by the Fuel Company that the Agent 
will receive an assignment of the rents and certain other 
obligations under the Lease as security for, among other 
things, the Banks’ loans under the Credit Agreement. AP&L 
proposes to agree in the Lease to acknowledge notice of the 
assignment by a separate instrument. The Fuel Company 
also has advised that the Agent will receive a security in- 
terest in the Nuclear Fuel and that Lehman Leasing will 
guarantee the payment of up ot 15% of the obligations of 
the Fuel Company under the Credit Agreement. 


AP&L proposes to charge the rent under the Lease to fuel 
expense and to account for the transaction as a lease rather 
than a purchase. 


t is stated that no Federal or State commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tions, except that the Nuclear Regulatory Commission has 
jurisdiction over the ownership, possession, storage and 
handling of the Nuclear Fuel. 


NOTICE iS FURTHER GIVEN that any interested person 
may, not later than March 25, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said amended application which he desires 
to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air mail 
if the person being served is located more than 500 miles 
from the point of mailing) upon the applicant at the above- 
stated address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application, as 
amended or as it may be further amended, may be granted 
as provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem ap- 
propriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19414/March 1, 1976 


In the Matter of 


NORTHEAST UTILITIES 

WESTERN MASSACHUSETTS ELECTRIC COMPANY 
174 Brush Hill Avenue 

West Springfield, Massachusetts 01089 


THE CONNECTICUT LIGHT AND POWER COMPANY 
Selden Street 
Berlin, Connecticut 06037 


THE HARTFORD ELECTRIC LIGHT COMPANY 
176 Cumberland Avenue 
Wethersfield, Connecticut 06109 


(70-5814) 


NOTICE OF PROPOSED ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS AND/OR COMMERCIAL PAPER 
TO DEALERS; EXCEPTION FROM COMPETITIVE 
BIDDING; CAPITAL CONTRIBUTIONS BY HOLDING 
COMPANY TO SUBSIDIARIES 


NOTICE IS HEREBY GIVEN that Northeast Utilities (“NU”), 
a registered holding company, and The Connecticut Light 
and Power Company (“CL&P”), The Hartford Electric Light 
Company (‘‘HELCO”), and Western Massachusetts Electric 
Company (“WMECO"), each a wholly-owned electric utility 
subsidiary company of NU, have filed an application- 
declaration with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘Act’), designating 
Sections 6, 7, and 12(b) of the Act and Rules 45 and 
50(a)(5) promulgated thereunder as applicable to the follow- 
ing proposed transactions. All interested persons are 
referred to the application-declaration, which is summarized 
below, for a complete statement of the proposed transac- 
tions. 


Applicants each propose to issue, from time to time through 
June 30, 1977, short-term notes to banks (to be named) 
and commercial paper to dealers in commercial paper. The 
aggregate amount of all such short-term indebtedness at 
any time outstanding, whether issued to banks, to a dealer in 
commercial paper, or otherwise, will not exceed $160,000,- 
000 in the case of NU, and in the cases of CL&P, HELCO, 
and WMECO aggregate amounts of $90,000,000, $60,- 
000,000 and $67,000,000, respectively. By order dated 
December 11, 1973 (HCAR No. 18213), the Commission 
authorized and preferred shareholders subsequently ap- 
proved CL&P, HELCO, and WMECO to continue, for a 5-year 
period, their existing authorizations to incur short-term in- 
debtedness in an amount up to but not exceeding 20% of 
their respective capitalizations. The maximum amounts set 
forth above for CL&P and HELCO are less than 10% of their 
respective capitalizations and in the case of WMECO max- 
imum amount represents 20% of its capitalization. 


Applicants propose to renew and extend any notes so issued 
or to refund them with other similar notes issued to banks or 
to dealers in commercial paper and to issue and sell ad- 
ditional short-term notes (and to renew such notes) from 
time to time to meet portions of their capital requirements; 
provided, however, that the aggregate amount of all such 


notes of each applicant at any one time outstanding, in- 
cluding notes issued both before and after June 30, 1977, 
will at no time exceed the amount set forth above for each 
applicant. 


The notes to be issued to banks will each be dated as of the 
date of issue (no later than June 30, 1977), will have max- 
imum maturity dates of nine months with right of renewal, 
will bear interest at a rate per annum not in excess of the 
prime rate or the prime rate plus a fraction thereof, and will 
be subject to prepayment at any time at each company’s op- 
tion without premium. 


The applicants have credit lines with forty-nine banks sub- 
ject in most cases to commitment fees and/or compensating 
balance requirements. Generally, compensating balances 
ranging from 10%-20% of credit lines are required. Based 
upon 6-3/4% prime interest rate, a 10%-20% compensating 
balance will result in an effective cost of borrowing of ap- 
proximately 7.50%-8.44% per annum. 


Commercial paper will be issued and sold by each applicant 
in the form of short-term promissory notes in varying 
denominations of not less than $50,000 and not more than 
$1,000,000, bearing varying maturities of not more than 
270 days after date of issue and not subject to repayment 
prior to maturity. The commercial paper will be sold directly 
to dealers in commercial paper (Lehman Commercial Paper, 
Incorporated, in the case of NU and WMECO, and A. G. 
Becker & Co., Incorporated, in the case of CL&P and 
HELCO) at the discount rate per annum prevailing at the 
date of issuance for commercial paper of comparable quality 
and like maturity sold by public-utility issuers to commercial 
paper dealers. No commercial paper shall be issued having a 
maturity of more than 90 days at an effective interest cost to 
the applicants which exceeds the prime commercial bank 
rate at which they could borrow from banks. No commission 
or fee will be payable in connection with the issuance and 
sale of the commercial paper. The purchasing dealer, as prin- 
cipal, will reoffer the commercial paper to institutional in- 
vestors at a discount not to exceed 1/8 of 1% per annum 
less than the prevailing discount rate available to applicants 
in such manner as not to constitute a public offering. The 
commercial paper will be reoffered to not more than 200 
identified and designated commercial and _ institutional 
customers in a nonpublic list prepared for each applicant in 
advance by the purchasing dealer, and furnished to the Com- 
mission either by each applicant or the commercial paper 
dealer. No additions will be made to this customer list. It is 
anticipated that the commercial paper will be held by 
customers to maturity, but, if such customers desire to resell 
prior to maturity, the purchasing dealer, pursuant to a verbal 
repurchase agreement, will repurchase the commercial 
paper and reoffer the same only to others on the list. 


The funds to be derived by NU from the issuance and sale of 
the bank notes and the commercial paper will be applied (i) 
to make capital contributions and/or open account advances 
during the period from April 1, 1976, to June 30, 1977, to 
CL&P, HELCO. WMECO, and Northeast Nuclear Energy 
Company ("NNEC"), all of which are electric utility sub- 
sidiaries of NU, in amounts not to exceed $30,000,000, 
$20,000,000, $30,000,000, and $2,000,000, respectively, 
(ii) to make open account advances during 1976 and up to 
June 30, 1977, to The Quinnehtuk Company and to Holyoke 
Water Power Company, both wholly-owned subsidiaries of 
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NU, in amounts not to exceed $500,000 and $2,000,000, 
respectively, and (iii) to supply funds as needed to other sub- 
sidiary companies as heretofore or hereafter authorized by 
the Commission. All capital contributions to subsidiaries will 
be credited to their capital surplus accounts. CL&P, HELCO, 
and WMECO will apply such contributions or advances 
together with other funds available to them, to finance their 
1976 and 1977 construction programs. The total estimated 
construction expenditures of CL&P, HELCO, and WMECO 
for 1976 and 1977 are $216,500,000, $110,500,000, and 
$53,500,000, respectively. NNEC will apply such contribu- 
tion, together with other funds available to it, for nuclear fuel 
financing during 1976 and 1977. Total expenditures for 
nuclear fuel in 1976 and 1977 are estimated to be $68.- 
600,000. The funds to be derived by CL&P, HELCO, and 
WMECO from the issuance and sale of the bank notes and 
commercial paper will also be applied, together with other 
funds available to these companies, to finance their respec- 
tive construction expenditures in 1976 and 1977. 


Open account advances to WMECO and NNEC may remain 
outstanding for periods ranging from nine to twelve months. 
To compensate NU for the cost of borrowing the funds to 
make such open account advances and to accurately reflect 
the cost of service provided by WMECO and NNEC, those 
companies will pay interest on all open account advances 
from NU made subsequent to December 31, 1975. Such in- 
terest will be accrued at the prime rate in effect at the time 
of making the open account advance (currently 6-3/4%) ad- 
justed for the compensating balances required at the time of 
making the open account advance (currently 20%). 


It is stated that NU will not necessarily apply all or any part 
of the proceeds of any sale of its common shares prior to 
June 30, 1977 to the reduction of its outstanding short-term 
borrowings and that CL&P, HELCO, and WMECO will not 
necessarily apply all or any part of the net proceeds of any 
long-term financing to the repayment or reduction of their 
short-term notes. In the event that CL&P and HELCO com- 
plete the disposition of their respective gas properties prior 
to June 30, 1977, the net proceeds of such dispositions 
shall first be applied to the repayment of their outstanding 
bank notes and commercial paper; provided, however, that if 
the net proceeds exceed the amount of short-term 
borrowings then outstanding any excess may be used by 
CL&P and/or HELCO to finance their respective construction 
programs. In lieu of such application of the proceeds from 
the disposition of the gas properties, CL&P and HELCO may 
use a portion of such proceeds to pay a dividend to NU, such 
dividend to be applied by NU to the reduction of its short- 
term borrowings then outstanding. Any bank notes or com- 
mercial paper, of NU, CL&P, HELCO, and WMECO outstan- 
ding at June 30, 1977, will be repaid from internal cash 
resources or from the proceeds of long-term debt or equity 
financing. 


Applicants request exception from the competitive bidding 
requirements of Rule 50 for the proposed issue and sale of 
the commercial paper pursuant to paragraph (a)(5) thereof 
on the grounds that it is not practicable to invite competitive 
bids for commercial paper and that current rates for com- 
mercial paper for prime borrowers such as the applicants are 
published daily in financial publications. Applicants also re- 
quest authority to file certificates of notification under Rule 
24 with respect to the issue and sale of commercial paper 
within 30 days after the end of each calendar quarter. 
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It is stated that no State or Federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tions. There are no fees or expenses, other than the filing fee 
paid to this Commission, to be incurred in connection with 
the proposed transactions, except incidential services es- 
timated at $500 in the case of each applicant to be per- 
formed at cost by Northeast Utilities Service Company, an 
affiliated service company. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 25, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by the filing which he desires to controvert; or 
he may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request should be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon the applicants-declarants at the above-stated 
address, and proof of service (by affidavit or, in case of an at- 
torney at law, by certificate) should be filed with the request. 
At any time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and permitted 
to become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as provid- 
ed in Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive any 
notices or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegate authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19415/March 2, 1976 


In the Matter of 


OHIO EDISON COMPANY 
47 North Main Street 
Akron, Ohio 44308 


(70-5754) 


NOTICE OF PROPOSED ISSUE AND SALE OF COMMON 
STOCK PURSUANT TO DIVIDEND REINVESTMENT AND 
STOCK PURCHASE PLAN; REQUEST FOR EXCEPTION 
FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Ohio Edison Company 
(“Ohio Edison’), an electric utility company and a registered 
holding company, has filed with this Commission a post- 
effective amendment to its declaration, previously filed in 
this matter pursuant to the Public Utility Holding Company 
Act of 1935 (Act’’), designating Sections 6(a) and 7 of the 
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Act and Rule 50 promulgated thereunder as applicable to 
the proposed transaction. All interested persons are referred 
to the declaration as amended by the post-effective amend- 
ment, summarized below, for a complete statement of the 
proposed transaction. 


By order dated December 19, 1975 (HCAR No. 19306), this 
Commission permitted the declaration previously filed by 
Ohio Edison in this matter to become effective and thereby 
authorized Ohio Edison to amend its Articles of Incorpora- 
tion to eliminate the preemptive rights of shareholders 
whenever common stock is issued to any Ohio Edison 
shareholders pursuant to a plan under which such 
shareholders can reinvest their dividends or amounts of cash 
in Ohio Edison common stock. This amendment was ap- 
proved by Ohio Edison shareholders at a special meeting on 
December 19, 1975. 


Ohio Edison now proposes to issue and sell, from time to 
time through April 30, 1977, up to 250,000 shares of its 
authorized but unissued common stock, par value $9 per 
share (‘‘additional common stock’’), pursuant to a Dividend 
Reinvestment and Stock Purchase Plan (‘’Plan’’) open to all 
of Ohio Edison’s common stockholders. It is stated that the 
purchase price of the additional common stock will at no 
time be less than par, and otherwise will be the average of 
the closing sale price for Ohio Edison common stock on the 
New York Stock Exchange during the five trading days end- 
ing with the investment date, which will be the last business 
day of each month (or ending with the next preceding day on 
which the New York Stock Exchange is open, if it is closed 
on the investment date). Under the Plan, participating 
shareholders will be able to acquire shares of the additional 
common stock at the prevailing purchase price by (1) having 
the cash dividends on their shares of stock automatically 
reinvested, (2) continuing to receive the cash dividends and 
making optional cash payments of not less than $25 per 
payment up to maximum of $3,000 per quarter, or (3) in- 
vesting both the cash dividends and such optional cash 
payments. 


It is anticipated that the Plan will be administered by Ohio 
Edison, which will hold the shares purchased through the 
Plan in its own name as agent for each participating 
stockholder until such time as a certificate or certificates 
representing the shares credited to his Plan account are 
issued (either upon withdrawal from the Plan or upon de- 
mand without withdrawal) in the stockholder’s name. Par- 
ticipating stockholders will retain all voting rights relating to 
shares credited to their Plan accounts, and whole shares will 
only be voted in accordance with the instructions of each 
stockholder to whose account they are credited. 


Ohio Edison intends that the Plan will replace the 
Systematic Investment Service (“existing plan’) of Bankers 
Trust Company, pursuant to which cash dividends and/or 
optional cash payments of participating stockholders are 
reinvested, through open market purchases, in Ohio Edison 
common stock. 


It is stated that the purposes of the Plan are to provide Ohio 
Edison stockholders with a method of acquiring additional 
shares of common stock at a price equa! to market value 
without payment of any brokerage commissions or service 
charges, which are necessarily incurred under the existing 
plan, and to provide Ohio Edison with additional funds, since 


the proceeds from purchases under the Plan will flow direct- 
ly to Ohio Edison rather than into the open market as under 
the existing plan. It is anticipated that the proceeds from the 
issuance of the additional common stock will be applied to 
(i) construct, complete, extend, renew or improve Ohio 
Edison's facilities, (ii) improve its services, (ii) reduce its un- 
secured short-term debt, or (iv) reimburse its treasury for ex- 
penditures made for such purposes. 


Ohio Edison considers that the issue and sale of the ad- 
ditional common stock through the reinvestment of 
dividends is excepted from the competitive bidding re- 
quirements of Rule 50 by virtue of paragraph (a)(1) of that 
rule. Also, Ohio Edison requests that the issue and sale of 
the additional common stock pursuant to the optional cash 
payment feature of the Plan be excepted from the com- 
petitive bidding requirement by virtue of a finding by this 
Commission under Rule 50(a)(5). 


The fees and expenses to be incurred by Ohio Edison in con- 
nection with the proposed transaction will be supplied by 
amendment. It is stated that the Public Utilities Commission 
of Ohio has jurisdiction over the proposed issue and sale of 
the additional common stock and that no other state com- 
mission and no federal commission, other than this Commis- 
sion, has jurisdicition over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 25, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said declaration, as amended by said post- 
effective amendment, which he desires to controvert; or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request should be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon the applicant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any time 
after said date, the declaration, as amended by said post- 
effective amendment, or as it may be further amended, may 
be permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 19416/March 3, 1976 
In the Matter of 


OHIO EDISON COMPANY 
47 North Main Street 
Akron, Ohio 44308 


PENNSYLVANIA POWER COMPANY 
1 East Washington Street 
New Castle, Pennsylvania 16103 


(70-5812) 


NOTICE OF PROPOSED ISSUE AND SALE OF PREFERRED 
STOCK BY SUBSIDIARY THROUGH COMPETITIVE 
BIDDING AND ISSUE AND SALE OF COMMON STOCK BY 
SUBSIDIARY TO HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Ohio Edison Company 
(“Ohio Edison”), an electric utility company and a registered 
holding company, and its electric utility subsidiary company, 
Pennsylvania Power Company (‘Penn Power’), have filed an 
application-declaration, and an amendment thereto, with 
this Commission pursuant to the Public Utility Holding Com- 
pany Act of 1935 (‘‘Act’’), designating Sections 6(b), 9(a), 
10, 12(c) and 12(f) of the Act and Rules 42, 43 and 50 
promulgated thereunder as applicable to the proposed tran- 
sactions. All interested persons are referred to the 
application-declaration, as amended, which is summarized 
below, for a complete statement of the proposed transac- 
tions. 


Penn Power proposes to issue and sell up to 80,000 shares 
of a new series of preferred stock, $100 par value 
(“preferred stock”), by competitive bidding. The bids to be 
solicited will specify (i) the price of the preferred stock, 
which shall not be less than $100 nor more than $102.75 
per share, (ii) the dividend rate, which shall be a multiple of 
.04% and (iii) the amount to be paid as underwriting com- 
pensation if the purchaser or purchasers of the preferred 
stock propose to make a public offering thereof. 


Terms of the preferred stock may include provisions for a 
mandatory sinking fund to retire a certain number of shares 
annually beginning in 1981, subject to certain conditions. 
Terms of the sinking fund may also permit Penn Power, at its 
option, to retire an additional number of shares annually. 
Terms of the preferred stock will include a prohibition, until 
April 1, 1981, against refunding the issue with the proceeds 
of funds borrowed at a lower effective interest cost or deriv- 
ed from the issuance of other stock ranking, as to dividends 
or assets, prior to or on a parity with the preferred stock at a 
lower effective dividend cost. 


Penn Power also proposes to issue and sell to Ohio Edison, 
and Ohio Edison proposes to purchase from Penn Power, 
280,000 shares of its authorized but unissued common 
stock (“common stock”), par value $30 per share, for its 
aggregate par value of $8,400,000. 


Penn Power proposes to apply the proceeds from the sales 
of the preferred and common stock to pay for construction 
and acquisition of new facilities, to repay a portion of bank 
loans (estimated to aggregate $8,400,000 at the time of the 
sale of the common and preferred stock in April 1976) 
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which were incurred for such purposes and to reimburse its 
treasury in part for funds expended for such purposes. 


It is stated that the Pennsylvania Public Utility Commission 
has jurisdiction over the proposed transactions and that no 
other state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. Fees and expenses to be incurred in connec- 
tion with the proposed sale of the common stock are es- 
timated at $2,200, including legal expenses of $1,000. Fees 
and expenses to be incurred in connection with the propos- 
ed sale of preferred stock are estimated at $100,000, in- 
cluding legal fees of $18,500, accountants’ fees of $16,000 
and printing expenses at $39,000. Fees of counsel to the 
successful bidder will be supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 29, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application-declaration, as amended, 
which he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D. C. 20549. A 
copy of such request should be served personally or by mail 
(air mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicants- 
declarants at the above-stated addresses, and proof of ser- 
vice (by affidavit or, in case of an attorney at law, by cer- 
tificate) should be filed with the request. At any time after 
said date, the application-declaration, as amended, or as it 
may be further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as provid- 
ed in Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19417/March 3, 1976 


In the Matter of 

SOUTHWESTERN ELECTRIC POWER COMPANY 
P.O. BOX 1106 

Shreveport, Louisiana 71156 


(70-5741) 


NOTICE OF PROPOSED ACQUISITION OF UNIT TRAIN 
REPAIR SHOP 


NOTICE IS HEREBY GIVEN that Southwestern Electric 
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Power Company ("SWEPCO”), an electric utility subsidiary 
company of Central and South West Corporation, a 
registered holding company, has filed an application and 
amendments thereto with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘Act’), 
designating Sections 9(a) and 10 of the Act as applicable to 
the following proposed transaction. All interested persons 
are referred to the application, as amended, which is sum- 
marized below, for a complete statement of the proposed 
transaction. 


SWEPCO proposes to acquire, construct and operate a unit 
train repair shop (‘shop’) near Alliance, Nebraska. The shop 
will be used for the maintenance and repair of railroad cars 
which SWEPCO plans to use for transportation of coal! to 
SWEPCO generating plants. 


SWEPCO presently has no generating plants which are coal 
fired, but SWEPCO states that it has under construction or in 
planning four 528 MW coal fired units (‘units’). The first 
unit, at SWEPCO’s Welsh plant near Daingerfield, Texas, is 
scheduled for service in 1977. The second unit, Flint Creek 
(which is to be 50% owned by Arkansas Electric 
Cooperative, Inc.) will be near Siloam Springs in northwest 
Arkansas and is scheduled for operation in 1978. The third 
and fourth units are to be installed at the Welsh plant in 
1981 and 1983. 


To secure an adequate supply of low sulfur coal for these 
units, SWEPCO states that it has entered into a contract 
with Amax Coal Company to supply its coal requirements for 
the first 25 years of operation for each of the units. The coal 
is expected to come from an Amax mine near Gilette, 
Wyoming, a distance of about 1,500 and 1,100 rai! miles 
from the Welsh and Flint Creek plants, respectively. 


SWEPCO states that transportation for the coal will have to 
be provided by unit trains. Accordingly, SWEPCO has con- 
cluded a letter of understanding with certain railroads to 
haul the coal by unit train and has ordered 605 gondola rail 
cars to be acquired by SWEPCO and used for the unit trains 
to serve the first 2 coal fired units. SWEPCO further states 
that acquisition and financing of the rail cars will be the sub- 
ject of further filings with this Commission. 


SWEPCO states it has been advised by its rail carriers that 
the railroads will not have facilities to perform the necessary 
maintenance on the coal cars in the foreseeable future and 
that SWEPCO should therefore make other arrangements 
for this service. SWEPCO states it has received and analyzed 
maintenance proposals from two leading rail equipment 
suppliers and operators which resulted in estimated average 
maintenance costs of $4,360 and $4,380 per car per year, 
respectively. SWEPCO has studied the possibility of per- 
forming repairs and maintenance on the cars in a shop own- 
ed and operated by SWEPCO itself and has estimated that it 
could perform such services at a cost of approximately $450 
per car per year less than the independent operators. 


It is stated that the shop would initially be designed to ser- 
vice only SWEPCO's cars, although it could also be capable 
of use on a regular basis by SWEPCO’s affiliated company, 
Public Service Company of Oklahoma, which expects to 
have unit trains beginning in 1979. Use of the shop by an af- 
fillate of SWEPCO would be the subject of a further filing 
with this Commission. No use of the shop by non-affiliates of 


SWEPCO is planned. 


The cost of the shop, including the land, building and equip- 
ment, is estimated at $3,430,000. Any financing, leasing or 
conditional purchase arrangements of the shop will be sub- 
ject of further amendments filed in this proceeding and will 
be the subject of a further notice to be issued by the Com- 
mission. 


It is stated that no state commission and no federal commis- 
sion, other than this Commission, has jurisdiction over the 
proposed transaction. Fees and expenses to be incurred in 
connection with the proposed transaction are estimated at 
$4,500, including legal fees of $2,500. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 31, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application, as amended, which he 
desires to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail (air mail 
if the person being served is located more than 500 miles 
from the point of mailing) upon the applicant at the above- 
stated address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application, as 
amended, or as it may be further amended, may be granted 
as provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem ap- 
propriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19418/March 3, 1976 


In the Matter of 


METROPOLITAN EDISON COMPANY 
Berks County, Pennsylvania 19605 


(70-5795) 


ORDER AUTHORIZING ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


Metropolitan Edison COMPANY ("Met-Ed”), an electric utili- 
ty subsidiary company of Genera! Public Utilities Corpora- 
tion, a registered holding company, has filed an application 
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and an amendment thereto with this Commission pursuant 
to Section 6(b) of the Public Utility Holding Company Act of 
1935 (Act) and Rule 50 promulgated thereunder re- 
garding the following proposed transaction. 


Met-Ed proposes to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50 under the Act, up 
to $50,000,000 principal amount of First Mortgage Bonds, 
due not later than March 1, 2006 (“Bonds”). The interest 
rate (which shail be a multiple of 1/8 of 1%) and the price 
(which shall be not less than 98% and not more than 101% 
of the principal amount of the Bonds, plus accrued interest 
from March 1, 1976 to the date of delivery) will be deter- 
mined by competitive bidding. The bidding procedure will 
not establish a minimum or maximum interest rate within 
which bids may be submitted. The Bonds will be issued un- 
der the Indenture, dated as of November 1, 1944, between 
Met-Ed and Morgan Guaranty Trust Company of New York, 
Trustee, as heretofore supplemented and amended, and as 
to be further supplemented and amended by a Supplemental 
Indenture to be dated as of March 1, 1976. None of the 
Bonds may be redeemed at the option of Met-Ed prior to 
March 1, 1981, if the funds for such redemption are ob- 
tained at an interest cost lower than the yield of the Bonds, 
except under certain circumstances. 


The entire proceeds (exclusive of any premium or discount 
and accrued interest) from the sale of the Bonds will be 
applied to the payment at or before maturity of all of Met- 
Ed’s approximately $6,000,000 of short-term bank loans 
expected to be outstanding at the date of sale of the Bonds 
and for construction expenditures. The estimated cost of 
Met-Ed’s 1976 construction program is approximately 
$90,000,000 (including allowance for funds used during 
construction). Met-Ed’s 1977 construction program is es- 
timated to be approximately $80,000,000. 


The fees and expenses to be incurred by Met-Ed in con- 
nection with the proposed transaction are estimated at 
$150,000, including legal fees of $39,000. Printing and 
engraving expenses are estimated at $63,000. Fees of 
counsel for the underwriters, to be paid by the successful 
bidders, are estimated at $24,000. The Pennsylvania Public 
Utility Commission has authorized the proposed transaction. 
No other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said application has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19375), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and con- 
sumers that said application, as amended, be granted: 


IT 1S ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application, as amended, 
be, and it hereby is, granted forthwith, subject to the terms 
and conditions prescribed in Rules 24 and 50 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 501/March 2, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12156/March 2, 1976 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 500/March 1, 1976 


SEE 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9182/March 1, 1976 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9181/February 27, 1976 


In the Matter of 


FIRST CALIFORNIA FUND, INC. 
c/o Rives, Bonyhadi & Drummond 
920 Southwest Sixth Avenue 
Portland, Oregon 97204 


(811-1625) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that First California Fund, Inc., 
an Oregon corporation formerly known as the Decathlon 
Fund, Inc., which is an open-end, diversified management 
company registered under the Investment Company Act of 
1940 (“Act”), has filed an application on November 24, 
1975, and an amendment thereto on February 17, 1976, for 
an order of the Commission declaring that the Applicant has 
ceased to be an investment company as defined in the Act. 
All interested persons are referred to the application on file 
with the Commission for a statement of the representations 
contained therein, which are summarized below. 
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Applicant states that on October 9, 1974, its shareholders 
approved a Plan of Dissolution and Complete Liquidation 
(“Plan”). It further states that after establishing ap- 
proximately $30,000 as a reserve for expenses, Applicant's 
initial liquidating distribution was paid to its shareholders in 
December, 1974. 


Applicant further represents that it has filed a certain legal 
action (‘litigation’) which its counsel has advised is based 
upon good causes of action and in which at least some of 
the defendants appear to have sufficient assets to pay a 
judgment. 


Applicant states that its present assets are cash and the 
contingent asset represented by the litigation and that it 
now exists solely to pursue the litigation. It further states 
that it will pay a final liquidating distribution after termina- 
tion of the litigation in the event that money, including any 
proceeds of the litigation, is available for such distribution, 
and that such distribution will be made for the benefit of all 
shareholders who had not redeemed their shares prior to the 
commencement of the initial liquidating distribution on 
December 20, 1974. Applicant represents that under the 
terms of the Plan, funds held for the accounts of 
shareholders who do not tender their shares will, under 
Oregon Law, eventually be deemed abandoned and turned 
over to the Division of State Lands of Oregon. 


Applicant further represents that it is not nor does it hold 
itself out as being engaged primarily, or proposing to be 
engaged primarily, in the business of investing, re-investing, 
or trading in securities; neither is it engaged nor does it 
propose to engage in the business of investing, re-investing, 
loaning, holding, or trading in securities; nor does it own or 
propose to acquire investment securities having a total value 
exceeding 40% of the value of its total assets. 


Section 8(f) of the Act provides in part that when the Com- 
mission upon application finds that a registered investment 
company has ceased to be an investment company, it shall 
so declare by order and, upon the effectiveness of such 
order, the registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 23, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on this 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicant at the address set forth above. Proof 
of such service (by affidavit or, in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the re- 
quest. As provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said date 
unless the Commission thereafter orders a hearing upon re- 
quest or upon the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in this 


matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT of 1940 
Release No. 9182/March 1, 1976 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 500/March 1, 1976 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12151/March 1, 1976 


The Securities and Exchange Commission has ordered the 
institution of public administrative proceedings against 
Financial Management Corporation (FMC), a Seattle, 
Washington, registered investment adviser, Robert L. Coate 
of Tiburon, California, Guy O. Foss of Bothell, Washington, 
Blake P. Sanborn of Whittier, California, Kay Harrison of Los 
Angeles, California, and Beatrice M. Hergert of Everett, 
Washington. Coate, Foss, Sanborn and Hergert were officers 
and/or directors of FMC and Financial Fund, Inc., a 
registered investment company (Fund), also of Seattle, dur- 
ing the period of June 5, 1972 through May 29, 1974. Dur- 
ing part of this period FMC acted as investment adviser and 
principal underwriter for the Fund. On May 29, 1974 the 
Fund on the Commission’s complaint, was placed in 
receivership by the federal court in Seattle. Kay Harrison 
was formerly associated with All-American Fund, Inc. of Los 
Angeles, California, a registered investment company, and 
Zenith American Management Services, Ltd., its investment 
adviser also of Los Angeles. 


The proceedings are based on allegations by the staff that 
during the period of about June 5, 1972 through May 29, 
1974, all respondents wilfully violated and wilfully aided and 
abetted violations by the Fund of the reporting and 
recordkeeping provisions under the Investment Company 
Act of 1940, as well as the provisions of that act dealing 
with the affiliations of directors of registered investment 
companies. The respondents were also alleged to have 
engaged in violations of the anti-fraud provisions of the 
Securities Exchange Act of 1934. Respondents Coate, Foss, 
Sanborn, Harrison and Hergert were further alleged to have 
caused the Fund to violate the provisions of the Investment 
Company Act dealing with the redemption of securities. 
Coate, Foss, Sanborn and Harrison were additionally 
charged with unlawfully causing the Fund to change its in- 
vestment policy. 


A hearing will be scheduled by further order to take evidence 
on the staff charges and to afford the respondents an oppor- 
tunity to offer any defenses thereto, for the purpose of deter- 
mining whether the allegations are true, and if so, whether 
any action of remedial nature is necessary or appropriate in 
the public interest. 
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For further information see Litigation Release Nos. 6359, 
6383, 6442. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9183/March 1, 1976 


In the Matter. of 


AMERICAN FUND FOR SAVINGS 
c/o Harold Klein 

9015 Burton Way 

Los Angeles, California 90048 


(811-2522) 


ORDER TERMINATING REGISTRATION PURSUANT TO 
SECTION 8(f) OF THE ACT 


On January 27, 1976, a notice was issued (Investment 
Company Act Release No. 9135) stating that the Commis- 
sion proposed, pursuant to Section 8(f) of the Investment 
Company Act of 1940 ("‘Act’’), to declare by order upon its 
own motion that American Fund for Savings (“AFS’) has 
ceased to be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to request 
a hearing and stated that an order terminating registration 
might be issued upon the basis of the information stated 
therein unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not ordered 
a hearing. 


The matter having been considered, it is found that AFS has 
ceased to be an investment company. Accordingly, 


IT 1S HEREBY ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of American Fund for Savings un- 
der the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9184/March 1, 1976 


In the Matter of 

MILWAUKEE EQUITY FUND, INC. 
805 W. Michigan Street 

Milwaukee, Wisconsin 53233 
(811-1648) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
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DECLARING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY 


On January 29, 1976, a notice was issued (Investment & 


Company Act Release No. 9139) of an application filed on 
December 19, 1975, and an amendment thereto on January 
15, 1976, by Milwaukee Equity Fund, Inc., (‘Applicant’), 
registered under the Investment Company Act of 1940 
(“Act’’) as an open-end, diversified management investment 
company, for an order of the Commission pursuant to Sec- 
tion 8(f) of this Act declaring that Applicant has ceased to be 
an investment company as defined in the Act. The notice 
gave interested persons an opportunity to request a hearing 
and stated that an order disposing of the application would 
be issued as of course unless a hearing should be ordered. 
No request for a hearing has been filed and the Commission 
has not ordered a hearing. 


The matter has been considered and it is found that Appli- 
cant has ceased to be an investment company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, that the 
registration of Milwaukee Equity Fund, Inc., under the Act 
shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9185/March 2, 1976 


In the Matter of 


SOUTHERN CALIFORNIA MINORITY CAPITAL CORP. 
2651 South Western Avenue 

Suite 303 

Los Angeles, California 90018 


(811-2124) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On February 4, 1976, a notice was issued (Investment Com- 
pany Act Release No. 9145) of an application filed on 
January 20, 1976, by Southern California Minority Capital 
Corporation (‘Applicant’), registered as a closed-end, non- 
diversified management investment company under the 
Investment Company Act of 1940 (“Act’’), for an order of 
the Commission pursuant to Section 8(f) of the Act declaring 
that Applicant has ceased to be an investment company as 
defined in the Act. The notice gave interested persons an op- 
portunity to request a hearing and stated that an order dis- 
posing of the application would be issued as of course un- 
less a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a hear- 
ing. 
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The matter has been considered and it is found that Appli- 
cant has ceased to be an investment company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, that the 
registration of Southern California Minority Capital Corpora- 
tion under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9186/March 2, 1976 


In the Matter of 


THE PRUDENTIAL 
AMERICA 

Prudential Plaza 
Newark, New Jersey 07101 


INSURANCE COMPANY OF 


PRUDENTIAL’S INVESTMENT PLAN ACCOUNT 
and 


PRUDENTIAL’S GIBRALTAR FUND 

The Prudential Insurance Company of America 
Financial Security Program Office 

P.O. Box 2925 

Phoenix, Arizona 85062 


(812-3899) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) FOR MODIFICATION OF ORDER 


NOTICE IS HEREBY GIVEN that the Prudential Insurance 
Company of America (‘Prudential’), a New Jersey mutual 
life insurance company, on its own behalf and as sponsor 
and depositor of Prudential’s Investment Plan Account 
(“IPA”), a separate account of Prudential registered as a unit 
investment trust under the Investment Company Act of 
1940 (“Act”) and Prudential’s Gibraltar Fund (“Fund”), 
registered as an open-end management investment com- 
pany under the Act, together with IPA and Fund (hereinafter 
collectively referred to as Applicants’) filed an application 
on January 20, 1976, and an amendment thereto on 
February 18, 1976, for an order modifying an order of the 
Commission dated August 6, 1969, as amended on August 
27, 1969, and modified on May 18, 1973, (Investment 
Company Act Release Nos. 5767, 5796 and 7822). All in- 
terested persons are referred to the application on file with 
the Commission for a statement of the representations 
therein, which are summarized below. 


IPA is a separate account of Prudential established to fund 
variable annuities during their accumulation period by the 
issuance of Systematic Investment Plan Contracts (‘‘Con- 
tracts’). The assets of IPA consist entirely of shares of the 
Fund. The Fund does not offer shares to the public. It sells 


shares only to Prudential and to separate accounts of 
Prudential. 


The Commission's order of August 9, 1969, exempted 
Applicants from various provisions of the Act and approved 
an offer of exchange. Under the terms of the order, all of the 
exemptions granted by the Commission and its approval of 
the offer of exchange remain in effect only so long as there is 
no increase in the charges made in connection with IPA, 
Prudential’s Annuity Plan Account (APA) and the Fund. 


The costs of administering IPA and the Contracts are borne 
entirely by Prudential. Prudential represents that, when the 
administrative charges described above were initially fixed, it 
was anticipated that they would be approximately equal to 
the actual cost of administering IPA and the Contracts, but, 
in fact, the actual costs incurred for this purpose have been 
substantially higher than the aggregate charges. As a result, 
Prudential suffered substantial losses in 1974 and 1975. 
Prudential represents that unless the charges are increased 
it will continue to suffer substantial losses. 


The Contracts do not provide for a guarantee of expenses by 
Prudential, but they do provide that changes may be made in 
the administrative and custodial charges upon 90 days’ 
written notice to existing participants. Prudential and IPA 
propose to make changes in the administrative and annual 
custodial charges. They propose to increase the annual ad- 
ministrative charge as follows: 





Current Proposed 
First $250 million 0.375% 0.750% 
Next $250 million 0.325% 0.550% 
Next $500 million 0.275% 0.375% 
Over $1 billion 0.225% 0.225% 


They propose to reduce the annual custodial charge from 
$1.25 to $0.95 per quarter. The effect of these changes will 
be to increase the relative share of the administrative costs 
borne by participants who hold a larger number of shares 
and, correspondingly, to decrease the portion of those costs 
borne by the participants with a lesser number of shares, 
although, except for those persons holding a very small 
number of shares, the effect will be to increase the amount 
of the annual charge. Prudential represents that the pro- 
posed change in charges will decrease its anticipated losses 
but will not eliminate them entirely. 


Prudential states that on the basis of a comparison with the 
charges made under several other variable annuity con- 
tracts, constituting a representative sample of contracts 
offered, if the application is granted, the aggregate charges 
made by Prudential under the Contracts will compare 
favorably with the aggregate charges made by such other 
issuers. Prudential further states that net asset values under 
the Contracts will compare favorably with net asset values 
under variable annuity contracts offered by other issuers, 
assuming identical periodic purchase payments and invest- 
ment results. 


The prospectus describing the Contracts states that the ad- 
ministrative and annual custodial charges are intended to 
reimburse Prudential for development, administrative and 
modification costs and that it intends to maintain these 
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charges at a level not in excess of the amount required to 
achieve this purpose. If the proposed changes are put into 
effect, Prudential states that this representation will con- 
tinue to be true, that it will continue to monitor its ex- 
perience in connection with the administration of IPA, and 
that, if it should be possible to reduce these charges, it will 
do so. Prudential also represents that it will inform all par- 
ticipants, in connection with the written notice that must be 
given at least 90 days prior to the effective date of the in- 
crease in charges, that it will waive the $1 liquidation fee for 
all redemptions that are made during this 90-day period. 


On the basis of the foregoing facts and representations, 
Applicants request modification of the Commission's order 
of August 6, 1969, as previously amended and modified, so 
that approval of the exchange offer and the exemptions 
granted therein will remain in effect after the administrative 
charges made against the net assets of IPA are increased in 
the manner set forth above. 


Section 6(c) of the Act provides, in pertinent part that the 
Commission may conditionally or unconditionally exempt 
any transaction from any provision or provisions of the Act 
or any rule or regulation thereunder, if and to the extent that 
such exemption is necessary or appropriate in the public in- 
terest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 30, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on this 
matter, accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues, if any, of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission should order a hearing 
thereunder. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by first-class mail upon the Applicants 
at the address stated above. Proof of such service (by af- 
fidavit, or in the case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the request. As 
provided by Rule O-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following March 30, 
1976, unless the Commission orders a hearing upon request 
or upon the Commission’s own motion. Persons who re- 
quest a hearing or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any post- 
ponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9187/March 3, 1976 


In the Matter of 
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FUND RESEARCH AND MANAGEMENT, INC. 
28 State Street 
Boston, Massachusetts 02109 


(812-3905) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER EXEMPTING 
PROPOSED TRANSACTIONS FROM SECTION 22(d) OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Fund Research and 
Management, Inc., (“Applicant’’) filed an application on 
February 2, 1976, and an amendment thereto on February 
23, 1976, pursuant to Section 6(c) of the Investment Com- 
pany Act of 1940 (‘‘Act’’) for an order of the Commission ex- 
empting from the provisions of Section 22(d) of the Act a 
proposal to sell redeemable securities of Pioneer Fund, Inc., 
and Pioneer II, Inc. (the ‘‘Funds’’), both open-end, diversified 
management investment companies registered under the 
Act, in the Federal Republic of Germany (‘Germany’) at a 
price below the current public offering price described in the 
prospectus. All interested persons are referred to the 
application on file with the Commission for a statement of 
the representations contained therein, which are sum- 
marized below. 


Applicant, a broker-dealer registered under the Securities 
Exchange Act of 1934, is said to be the sole underwriter for 
the Funds. It is stated that Applicant offers and sells shares 
of the Funds not only in the United States but also, through 
local banks and dealers in Germany, to citizens of that coun- 
try (“German Nationals”). Under the Applicant's proposal, 
shares of each of the Funds would be sold in Germany, to 
German Nationals, for a period of 60 days commencing on 
April 1, 1976 (or, if the order requested by the Applicant has 
not then been issued, as soon as possible after the issuance 
of said order) at the sales charges indicated on the following 
table: 


Sales Charges as a % 
of Offering Prices 











Amount of Purchase Current Proposed 
Less than $12,500 8.50% 4.00% 
$12,500 but less than $25,000 7.50% 4.00% 
$25,000 but less than $50,000 6.00% 4.00% 
$50,000 but less than $100,000 4.50% 4.00% 
$100,000 but less than $200,000 3.50% 3.50% 
$200,000 but less than $400,000 2.50% 2.50% 
$400,000 but less than $600,000 2.00% 2.00% 
$600,000 or more 1.00% 1.00% 


As the table indicates, the proposed reductions would apply 
only to purchases of shares at aggregate offering prices of 
less than $100,000. 


Section 22(d) of the Act, in part, prohibits a principal un- 
derwriter or dealer from selling any redeemable security 
which is being currently offered to the public by or through 
an underwriter to any person except a dealer, principal un- 
derwriter or the issuer, except at a current public offering 
price described in the prospectus relating to such security. 


Applicant asserts that a certain 1969 German law has 
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resulted in adverse tax consequences to German Nationals 
holding shares in United States investment companies 
which are not registered under German laws. It is said that, 
since most United States investment companies which at 
one time sold shares in Germany no longer do so and have 
not registered under said German law, many German 
Nationals holding shares in such investment companies 
have become subject to such adverse tax consequences 
with respect to such shares; and that, accordingly, many 
German Nationals are being advised to liquidate their in- 
vestments in shares of unregistered United States invest- 
ment companies. 


The Funds are said to be registered foreign investment com- 
panies under the applicable laws of Germany. 


Applicant states that its proposed reduction of sales charges 
is intended to afford such German Nationals an opportunity 
to reinvest the proceeds of such liquidations in shares of the 
Funds at a reduced sales charge for a limited period of time 
in order to attract investors who had previously paid a sub- 
stantial sales charge on investments which have become im- 
practical because of changes in the German laws. Applicant 
asserts that sales charges on purchases of shares of German 
investment companies are usually between 3% and 5% of 
the offering price and that German Nationals may transfer 
their investments from unregistered United States invest- 
ment companies to German investment companies unless 
afforded the opportunity to purchase shares of United States 
investment companies at reduced sales charges. 


In support of its proposal, Applicant asserts that foreign in- 
vestment companies selling shares in Germany are subject 
to regulation by the Federal Office for Supervision of Banks 
Among the requirements said to be imposed upon such 
companies are (1) that a prospectus printed in German be 
delivered to purchasers of such shares; (2) that annual and 
semi-annual reports, and dividend and capital gains informa- 
tion, relating to such companies and shares, be published in 
the German Federal Gazette; and (3) that certified financial 
statements of any such company’s investment adviser be fil- 
ed annually. 


Applicant represents that it has requested an opinion of Ger- 
man counsel that the proposed reduction in sales charges 
would be in compliance with applicable German laws and 
would meet the requirements of the appropriate German 
authorities; and that such opinion will be forwarded to the 
Commission. 


Applicant asserts further that investments by Germans in 
shares of United States investment companies are in the in- 
terest of the United States, since such investments improve 
the international balance of payments of the United States 
and since German Nationals pay non-resident United States 
income taxes on dividend distributions of United States in- 
vestment companies. !f German Nationals were to liquidate 
their investments in shares of unregistered United States in- 
vestment companies and reinvest the proceeds in shares of 
German investment companies, it is said that the United 
States balance of payments would be adversely affected and 
that the flow of income tax payments from German 
Nationals would be diminished. 


Applicant submits that additional sales of shares of the 
Funds to German Nationals may benefit United States 


holders of such shares by increasing the Net Investment tn- 
come per share. Net Investment !ncome per share is the 
difference between Gross Investment Income per share and 
Operating Expenses per share. It is asserted that, as ad- 
ditional shares of the Funds are sold, Gross Investment In- 
come per share will remain substantially unchanged if the 
proceeds of such sales are invested at a rate of return com- 
parable to previous investments of the Funds; that as fixed 
expenses are spread over a greater number of shares, 
Operating Expenses per share will decrease, Net Investment 
Income per share will increase and additional amounts will 
therefore be made available for payment as dividends to 
shareholders of each of the Funds. 


Section 6(c) of the Act provides, in part, that the Commis- 
sion may, by order upon application, exempt any transaction 
or class of transactions from any provision or provisions of 
the Act if it finds that such exemption is necessary or ap- 
propriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 26, 1976 at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the re- 
quest. As provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said date, 
unless the Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9188/March 3, 1976 


In the Matter of 


INVESTORS SYNDICATE OF AMERICA, INC. 
IDS Tower 
Minneapolis, Minnesota 55402 
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(812-3885) 


ORDER PURSUANT TO SECTION 28(c) APPROVING 
AMENDMENT TO DEPOSITORY AGREEMENT RELATING 
TO FACE-AMOUNT CERTIFICATE COMPANY 


Investors Syndicate of America, Inc., (“Fund”) a face- 
amount certificate company registered under the Investment 
Company Act of 1940 (“Act”), filed an application on 
December 12, 1975, for an order pursuant to Section 28(c) 
of the Act approving an amendment to the depository agree- 
ment between the Fund and the Marquette National Bank 
that would make the agreement applicable to a new series 
of face-amount certificates, to be designated series SP75, 
and to any other face-amount certificates which might be 
issued in the future. 


On January 21, 1976, a notice (Investment Company Act 
Release No. 9132) was issued of the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found that the 
granting of the application is appropriate in the public in- 
terest and consistent with the protection of investors. 


IT 1S ORDERED, pursuant to Section 28(c) of the Act, that 
the proposed amendment as set forth in the application be, 
and hereby is approved. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19419/March 4, 1976 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


(70-5809) 


NOTICE OF PROPOSED ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS AND TO COMMERCIAL PAPER 
DEALERS; REQUEST FOR EXCEPTION FROM 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Allegheny Power System, 
Inc. (“APS”), a registered holding company, has filed an 
application with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘Act’), designating 
Section 6(b) of the Act and Rule 50(a)(5) promulgated 
thereunder as applicable to the proposed transaction. All in- 
terested persons are referred to the application, summarized 
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below, for a complete statement of the proposed transac- 
tion. 


APS proposes to borrow funds, during the period March 31, 
1976 to September 30, 1977, by issuing, selling and renew- 
ing short-term notes to banks and commercial paper to one 
or more commercial paper dealers in an aggregate amount 
not to exceed $60,000,000 outstanding at any one time. It 
is stated that the notes and commercial paper will be issued 
and renewed from time to time as funds may be required 
prior to September 30, 1977, provided that no such notes or 
commercial paper will mature after March 31, 1978. Ac- 
cordingly, APS requests that, from the date of the granting of 
the application filed in this matter to September 30, 1977, 
the exemption from the provisions of Section 6(a) of the Act, 
afforded to it by the first sentence of Section 6(b) thereof, be 
increased to the extent necessary to permit the proposed 
program of short-term borrowing. 


Although no commitment or agreement for any of the 
proposed borrowing has been made, it is anticipated that 
seven designated commercial banks will make available to 
APS varying lines of credit aggregating $175,000,000, 
provided that the total borrowings by APS will at no time ex- 
ceed the total amount authorized by this Commission. APS 
states that the unsecured promissory notes, to be issued to 
the banks as evidence of such borrowings, will mature not 
more than 270 days after issuance or renewal, will be 
prepayable at any time without premium or penalty, and will 
bear interest at a rate not exceeding the prime rate of each 
lending bank in effect at the date of the borrowing. APS an- 
ticipates that the banks will require compensating balances 
at levels generally approximating 10% of the line of credit 
plus 10% of the amount of notes outstanding; thus, if APS 
maintained balances solely to fulfill compensating balance 
requirements for borrowings, the effective interest cost to 
APS, assuming a prime rate of 7%, would be approximately 
8.75%. 


APS further proposes to issue and sell commercial paper, in 
the form of promissory notes in denominations of not less 
than $50,000, nor more than $5,000,000, to one or more 
commercial paper dealers at a discount not in excess of the 
discount rate per annum prevailing at the time of issuance 
for commercial paper of comparable quality and of like 
maturity sold to commercial paper dealers. APS states that 
the commercial paper notes will be of varying maturities, 
with no maturity more than 270 days after the date of issue, 
and that they will not be prepayable. APS states further that 
it may issue the commercial paper notes if the interest cost 
thereof is equal to or less than the effective interest cost at 
which it could borrow funds from the seven commercial 
banks with which it has lines of credit or if APS cannot at 
that time borrow the same amount for the same period of 
time from such banks. It is expected that the commercial 
paper dealers will reoffer the commercial paper notes to not 
more than 200 of their customers, identified and designated 
in a non-public list prepared in advance by the dealers, at a 
discount rate of 1/8 of 1% per annum less than the discount 
rate to APS. It is expected further that the dealers’ 
customers will hold the commercial paper notes to maturity: 
but, if any such customers wish to resell prior to maturity, 
their dealers will repurchase the notes pursuant to a verbal 
repurchase agreement and will reoffer them to other 
customers on their non-public lists. 


It is stated that the proceeds from the issue, sale and 
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renewal of the proposed short-term borrowings will be in- 
vested in APS’ operating subsidiaries, through capital con- 
tributions or purchases of common stock, to assist them in 
financing their construction programs. It is presently es- 
timated that for 1976 and 1977, the cost of these construc- 
tion programs will total approximately $514,000,000 
(including allowance for funds used during construction) and 
that APS’ investment in its operating subsidiaries will total 
approximately $108,500,000. 


APS requests that the proposed issue and sale of the com- 
mercial paper notes be excepted from the competitive bid- 
ding requirement pursuant to a finding by this Commission 
under Rule 50(a)(5). 


It is stated that the fees and expenses to be incurred by APS 
in connection with the proposed transaction are estimated 
to be approximately $10,400, including credit rating fees of 
$8,000. It is further stated that no state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 30, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application which he desires to con- 
trovert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest should be served personally or by mail upon the appli- 
cant at the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, the 
application, as it may be amended, may be granted as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem ap- 
propriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 7296/March 3, 1976 
SEC v. THE MAJOR OIL CORPORATION, et al. 


(D. Idaho, Civil Action No. CIV-1-76-32) 


Jack H. Bookey, Administrator of the Seattle Regional Office 
of the Securities and Exchange Commission (‘Commission’) 
announced the filing of a complaint in the U.S. District Court 
for the District of Idaho on February 20, 1976 against The 
Major Oil Corporation (‘Major’), an Idaho corporation: 
Robert Brehm, Major's vice-president, of Twin Falls, Idaho; 
Thomas Williamson, Major's secretary/treasurer, or Ojai, 
California; Robert G. Johnson (“Johnson”) and Dennis R. 
Stettler of Ogden, Utah; Lloyd J. Webb, senior partner in a 
Twin Falls, Idaho law firm, and John H. Weber of Kalispell, 
Montana, a registered representative with a Los Angeles, 
California brokerage firm. The Commission’s complaint 
alleges that all defendants have been and are offering to sell, 
selling, and aiding and abetting the sale of unregistered 
securities in violation of Section 5(a) and 5(c) of the 
Securities Act of 1933, namely the common stock, un- 
divided interests in oil and gas leases, and assessments on 
assessable stock of defendant Major. 


The complaint also alleges that at various times from 
February 1973 to the present, defendant Johnson has been 
and is obtaining money and property by means of untrue 
statements of material facts necessary in order to make the 
statements made to such investors, in light of the cir- 
cumstances under which they were made, not misleading 
concerning: 


(a) the financial condition of the issuer; 

(b) the assessments levied on the issuer's stock; and 

(c) the price which the seller of the securities had paid in 
acquiring them or the price he was asking in selling them. 


The complaint seeks temporary and permanent injunctive 
relief against these defendants. 





Litigation Release No. 7297/March 4, 1976 
February 26, 1976 


SEC v. E.L. Aaron & Co., Inc. et al. 
(S.D.N.Y. 76 Civil 907 (LPG)) 


William D. Moran, Administrator of the New York Regional 
Office of the Securities and Exchange Commission an- 
nounced the filing on February 26, 1976 of a complaint in 
the United States District Court for the Southern District of 
New York against E.L. Aaron & Co., Inc. (“Aaron & Co.”), a 
New York broker-dealer; Lawn-A-Mat Chemical & Equip- 
ment Corp. ("LAM") a New York corporation engaged in the 
lawn care field: Edward L. Aaron ("‘E. Aaron’), president of 
Aaron & Co.; Peter E. Aaron (P. Aaron’), assistant to the 
president of Aaron & Co.; Norman Lawrence Schreiber 
(“Schreiber”) and Donald Darwin Jacobson (‘Jacobson’), 
former registered representatives of Aaron & Co.; Daniel 
Dorfman (“Dorfman”), chairman of the Board of Directors of 
LAM: and Fernando Erazo (‘‘Erazo’’), former president and 
chief executive officer of LAM 


The complaint seeks injunctive relief against Aaron & Co., E 
Aaron, P. Aaron and Schreiber from further violations of the 
registration provisions of the Securities Act of 1933; and 
against Aaron & Co., LAM, E. Aaron, P. Aaron. Schreiber, 
Jacobson, Dorfman and Erazo from further violations of the 
anti-fraud provisions of the federal securities laws 
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The complaint alleges that Schreiber and P. Aaron arranged 
for principals of LAM to sell 21,000 shares of LAM common 
stock, purportedly pursuant to Rule 144, an exemption from 
the registration requirements of the Securities Act. 
However, the defendants allegedly failed to comply with two 
provisions of the Rule requiring them to act oniy as agent for 
the sellers and proscribing the solicitation of orders to 
purchase such securities. Accordingly it is charged that this 
failure led to violations of the registration provisions of the 
Securities Act. 


The complaint further alleges that from November 1974 to 
September 1975, Aaron & Co., Schreiber and Jacobson 
aided and abetted by E. Aaron and P. Aaron made false and 
misleading representations to investors and prospective in- 
vestors in connection with the offer and sale of LAM com- 
mon stock. 


Finally, the complaint alleges that LAM, Dorfman and Erazo 
were repeatedly apprised of the fraudulent representations 
being made by Schreiber and Jacobson. It is charged that 
despite being alerted to these representations, neither LAM, 
Dorfman nor Erazo notified any regulatory authorities, nor 
made any disclosure to its shareholders or franchisees 
whose names LAM supplied to Aaron & Co. correcting or 
disaffirming the inaccurate information, nor did they take 
any other effective action to halt or prevent tye type of ac- 
tivity in which the defendants Aaron & Co., Schreiber and 
Jacobson were engaged. 


(It should be noted that the defendant Daniel Dorfman is no 
relation to the writer for New York magazine by the same 
name.) 





Litigation Release No. 7298/March 4, 1976 


SEV. v. Stanley Cooper Co., Inc. (S.D. Ohio, Civil Action No. 
C-1-76-104) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange Commission, 
announced the filing of a complaint in Federal District Court 
in Cincinnati, Ohio, on February 27, 1976, against Stanley 
Cooper Co., Inc., a registered broker-dealer and investment 
adviser located in Cincinnati, Ohio. 


The complaint alleges violations of the Securities Exchange 
Act of 1934, and the Investment Advisers Act of 1940, in 
that the defendant refused to permit examiners and 
representatives of the Commission to examine the defen- 
dant’s books and records. The complaint seeks to enjoin the 
defendant from further violations, a mandatory injunction 
requiring the firm to make its books and records available 
for inspection, and an injunction enjoining the firm from 
destroying, concealing or disposing of any of its books and 
records. 


Also on February 27, 1976, the Honorable Timothy M. 
Hogan, Judge of the United States District Court for the 
Southern District of Ohio, entered a temporary restraining 
order against the defendant enjoining it from further 
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violations and from destroying, concealing or disposing of its 
books and records. 





Litigation Release No. 7299/March 4, 1976 


SEC. v. MISSOURI PUBLIC SERVICE COMPANY AND 
WESTERN MISSOURI GOOD GOVERNMENT CLUB 
CIVIL NO. 76 CV 132-W-2 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange Commission, 
announced on February 27, 1976 the filing by the Commis- 
sion of a Complaint in the United States District Court for 
the Western District of Missouri in Kansas City, Missouri, 
against Missouri Public Service Company and Western 
Missouri Good Government Club, a not-for-profit corpora- 
tion incorporated in the State of Missouri. 


In essence, the Commission’s Complaint alleges that the 
defendants violated Sections 13(a) and 14(a) of the 
Securities Exchange Act of 1934 and certain rules 
promulgated thereunder by filing with the Commission an- 
nual and other periodic reports and distributing proxy 
solicitation material to shareholders of Missouri Public Ser- 
vice Company which failed to disclose that the defendants 
and others had caused corporate monies to be diverted from 
their proper uses and instead contributed to the campaign 
funds of candidates for elected political office. 


The Complaint also alleges that the defendant, Missouri 
Public Service Company was able to make these illicit cam- 
paign contributions by causing corporate funds to be paid to 
defendant, Western Missouri Good Government Club who, 
in turn, made the actual political contributions. The 
Complaint further alleges that these illicit campaign con- 
tributions were made by having certain employees of 
Missouri Pubiic Service who joined the Western Missouri 
Good Government Club agree to contribute 1 percent merit 
pay increases from Missouri Public Service Company, 
thereby causing the contributions to be incorrectly reflected 
on the company’s books as salary expense. 


The Commission's Complaint requests that the Court enter 
an injunction prohibiting the Company from further violating 
Sections 13(a) and 14(a) of the Securities Exchange Act of 
1934, as well as certain rules promulgated therunder, in- 
cluding specific prohibitions relating to the listing by 
Missouri Public Service Company as bona fide expenses any 
payments, disbursements or transfers, which in fact, were 
used to make unlawful political contributions or for any other 
similar unlawful purpose. The Complaint also seeks an in- 
junction restraining and prohibiting the defendants from us- 
ing corporate funds for the making of unlawful political con- 
tributions or for similar unlawful purposes and further, a 
mandatory injunction requiring the company to establish a 
Review Committee to inquire into and examine the books 
and records of Missouri Public Service Company in order to 
render a correct accounting of Missouri Public Service Com- 
pany’s financial position to the Court and to the Commission 
pursuant to the provisions of the Securities Exchange Act of 
1934 and to report on all corporate funds which may have 
been used for illegal political contributions or other similar 
unlawful purposes. 
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Simultaneously with the filing of the Complaint, the defen- 
dants without admitting or denying the allegations of the 
Complaint consented to the entry of a Final Judgment of 
Permanent Injunction containing an Undertaking by the 
company to perform certain specified tasks. Under the terms 
of the Final Judgment of Permanent Injunction, the defen- 
dants consented to the entry of an Injunction which prohibits 
them from using any corporate funds of Missouri Public Ser- 
vice Company or of its affiliates for unlawful political con- 
tributions or other similar unlawful purposes, from violating 
Sections 13(a) and 14(a) of the Securities Exchange Act of 
1934 and certain rules promulgated thereunder by filing or 
causing to be filed with the Securities and Exchange Com- 
mission on behalf of the company materially false and mis- 
leading annual or other periodic reports and with filing and 
distributing proxy solicitation materials which state as bona 
fide expenses of the company and its subsidiaries any dis- 
bursements which, in fact, are used to make unlawful 
political contributions or for any other similar unlawful pur- 
poses. 


The defendants also entered into undertakings whereby the 
company agreed to establish a special Review Committee 
consisting of two persons approved by the Commission and 
authorized this committee to fully investigate the use of cor- 
porate funds for unlawful contributions, gifts, entertainment 
or other expenses related to political activity and any other 
similar material matters which may reveal themselves in the 
course of such Committee's investigation. The Review Com- 
mittee has been given days from the entry of this injunction 
to complete its inquiry. The Review Committee is also 
responsible for preparing and submitting a written report to 
the company’s Board of Directors within 30 days after the 
completion of its inquiry and said report of the Review Com- 
mittee shall be filed with the Commission as an exhibit to a 
current report on Form 8-K for the month in which the report 
is submitted to the company’s Board of Directors. The report 
is also to be filed with the Court. 


Western Missouri Good Government Club has agreed in its 
Undertaking to cooperate fully with the investigation con- 
ducted by the Special Review Committee and to prepare a 
financial statement detailing all funds received by the Club 
from any source and detailing on an annual basis and by 
category only the amount of such monies contributed to 
state, local and Federal candidates. 





Litigation Release 7300/March 4, 1976 


SEC v. AMERICAN BEEF PACKERS, 
NEBRASKA CIVIL ACTION NO. 76-0-68) 


INC. (U.S.D.C. 


Robert H. Davenport, Administrator of the Denver Regional 
Office of the Securities and Exchange Commission, an- 
nounced that on February 25, 1976, a complaint was filed in 
the Federal District Court for the District of Nebraska seek- 
ing to enjoin American Beef Packers, Inc., Frank R. West, 
Gayle S. Tate and William D. Cairney from violating the 
proxy solicitation and anti-fraud provisions of the Federal 
Securities Exchange Act of 1934, as amended, and rules 
promulgated thereunder. The complaint seeks to enjoin the 
defendants West, Tate and Cairney from assuming a posi- 


tion as to continuing to act as either an officer or director of 
American Beef Packers, Inc., its subsidiaries, or any other 
public company except upon a showing to the court that 
procedures have been instituted to prevent a recurrence of 
the violations alleged in the complaint or conduct of similar 
object or purport. 


The complaint also asks that the court appoint a special 
master to conduct an accounting and investigation of 
matters and conduct alleged in the complaint and to present 
a report to the court and the Commission including his find- 
ings and recommendations for action which might include, 
but not be limited to, disgorgement of illegal profits and pur- 
suit of causes of action on behalf of American Beef Packers, 
Inc. 


The complaint alleges that use was made of proxy materials 
which are alleged to be false and misleading to secure prox- 
ies for the election of members of the Board of Directors, in- 
cluding the defendant West, at a meeting of share-holders 
on November 13, 1975. The complaint also alleges that 
there was a failure to disclose certain matters relating to 
American Beef Packers, inc., in violation of Rule 10b-5 un- 
der the Securities Exchange Act of 1934. 





Litigation Release No. 7301/March 4, 1976 


SEC v. CAPITOL FACTORING CORPORATION, ET AL. (D. 
Utah, Civil Action File No. C 76-50) 


Robert H. Davenport, Administrator of the Denver Regional 
Office of the Securities and Exchange Commission, an- 
nounced the filings on February 20, 1976 of a compiaint in 
the United States District Court for the District of Utah seek- 
ing to enjoin Capitol Factoring Corporation (Capitol), a Utah 
corporation and its president, Malin Perry of Orem, Utah 
from violating the registration and antifraud provisions of the 
Securities Act of 1933 and the Securities Exchange Act of 
1934. 


The complaint alleges, among other things, that Capitol and 
Perry engaged in the offer and sale to the public of securities 
in the form of notes and evidences of indebtedness of Capitol 
and Perry and in connection with the offer and sale of these 
securities made material misrepresentations and omitted to 
state material facts concerning: the assets and financial con- 
dition of Capitol, the ability of Capitol to pay interest, the use 
of investor funds, the business operations of Capitol, and the 
safety of investors’ funds. 


As yet a date has not been set for a hearing in this matter. 
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Release No. 6/March 1, 1976 
Notice of Publication of Staff Accounting Bulletin No. 6 


The Division of Corporation Finance and the Office of the 
Chief Accountant today announced the publication of Staff 
Accounting Bulletin No. 6. The statements in the Bulletin are 
not rules or interpretations of the Commission nor are they 
published as bearing the Commission's official approval; 
they represent interpretations and practices followed by the 
Division and the Chief Accountant in administering the dis- 
closure requirements of the federal securities laws. 


Staff Accounting Bulletin No. 6 provides interpretations of 
Accounting Series Release No. 177. 


TOPIC 6: 
RELEASES 


INTERPRETATIONS OF ACCOUNTING SERIES 


H. ACCOUNTING SERIES RELEASE NO. 177—Relating to 
Amendments to Form 10-Q and Regulation S-X Regarding 
Interim Financial Reporting. 


General Facts: 


Accounting Series Release No. 177 requires increased dis- 
closure of quarterly data on Form 10-Q for quarterly periods 
beginning after December 25, 1975. The increased dis- 
closure requirements include condensed financial 
statements, a narrative analysis of results of operations, the 
approval of any accounting change by the registrant's in- 
dependent public accountant, and a signature by the 
registrant's chief financial officer or chief accounting officer. 
In addition, it will require disclosure of selected quarterly 
data in notes to financial statements of registrants who meet 
criteria set forth in the release as to size and trading activity. 


!. Amendments to Reguiation S-X (New Rule 3-16(t)) 
a. Effective Date of Amendments 
Facts: 


ASR No. 177 states that ‘Rules 2-02(e) and 3-16(t) of 
Regulation S-X shall be applicable to financial statements 
for all fiscal periods beginning subsequent to December 25, 
1975, but in no event shall disclosure of quarterly data be 
required for quarters beginning prior to that date.” 


Question 7: 


When must a company that reports annuaily on other than a 
calendar-year basis (say, a June 30 fiscal year-end) include 
for the first time summarized quarterly financial data in a 
note to its annual financial statements? 


Interpretive Response: 


The reporting requirements for a June 30 fiscal year-end 
company would depend on the report filed by the company 
during its 1976-77 fiscal year (fiscal 1977). For example if 
the company filed a registration statement during fiscal 
1977 which included six month stub period data (i.e., thru 
December 31, 1976), it would be required to include sum- 
marized quarterly financial data in a note to financial 
statements for the two quarters included in the six-month 
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stub period. If a registration statement is not filed during the 
year or does not contain stub period data which includes 
completed quarterly periods, it would initially be required to 
meet the note disclosure requirements of Rule 3-16(t) in its 
annual financial statements for its fiscal year ending June 
30, 1977. In either situation, the company would not be re- 
quired to give comparative quarterly financial data for fiscal 
1976 since fiscal 1976 commenced prior to December 25, 
1975. 


Question 2: 


Is Rule 3-16(t) applicable to a calendar year-end company 
filing a registration statement which includes “stub” period 
data for the six-month period ended June 30, 1976? 


Interpretive Response: 


Yes. Rule 3-16(t) requires disclosure of quarterly financial 
data for each quarter in the six month “stub” period. 


b. Disclosure of Selected Quarterly Financial Data in Notes 
to Financial Statements. 


Facts: 


Rule 3-16(t) of Regulation S-X requires disclosure in a note 
to financial statements of net sales, gross profit, income 
before extraordinary items and cumulative effect of a change 
in accounting, per share data based upon such income, net 
income for each full quarter within the two most recent 
fiscal years and any subsequent interim period for which in- 
come statements are presented. It also requires the 
registrant to describe the effect of any disposals of segments 
of a business and extraordinary, unusual or infrequently oc- 
curring items recognized in each quarter, as well as the 
aggregate effect and the nature of year-end or other ad- 
justments which are material to the results of that quarter. 
Furthermore, it requires a reconciliation of amounts 
previously reported on Form 10-Q to the quarterly data in- 
cluded in the note to financial statements if the amounts 
differ. 


Question 17: 

Are the disclosures required by Rule 3-16(t) required for 
parent company only financial statements when such finan- 
cial statements are presented in addition to consolidated 
financial statements? 

Interpretive Response: 

No. 

Question 2: 

Are the disclosure requirements of Rule 3-16(t) applicable to 
supplemental financial statements included in a filing with 
the SEC for unconsolidated subsidiaries and 50% or less 
owned persons or for consolidated subsidiaries engaged in 
financial activities in accordance with Rule 4-02(e) of 
Regulation S-X? 


Interpretive Response: 


The summarized quarterly financial data required by Rule 3- 





ee 
z“& 


® 








16(t) need not be included in supplemental financial 
statements for unconsolidated subsidiaries and 50% or less 
owned persons or consolidated subsidiaries engaged in 
financial activities unless the financial statements are for a 
subsidiary or affiliate that is itself a registrant which does not 
meet the conditions for exemption from Rule 3-16(t). 


Question 3: 


If a company is in a specialized industry where “gross profit” 
generally is not computed (e.g., banks, insurance companies 
and financial companies), what disclosure should be made 
to comply with the requirements of Rule 3-16(t)? 


Interpretive Response: 


Companies in specialized industries should present sum- 
marized quarterly financial data which are most meaningful 
in their particular circumstances. 


For example, a bank might present operating income, 
operating expenses, security gains or losses and net income. 
Similarly, an insurance company might present net 
premiums earned, underwriting costs and expenses, invest- 
ment income, security gains or losses and net income. 


Question 4: 


If a company wishes to make its quarterly and annual dis- 
closures on the same basis, would disclosure of costs and 
expenses associated directly with or allocated to products 
sold or services rendered, or other appropriate data to 
enable users to compute ‘gross profit,” satisfy the re- 
quirements of Rule 3-16(t)? 


Interpretive Response: 
Yes. 


Question 5: 


What is meant by ‘per-share data based upon such income” 
as used in Rule 3-16(t)? 


Interpretive Response: 


Rule 3-16(t) only requires disclosure of per share amounts 
for income before extraordinary items and cumulative effect 
of a change in accounting. It is expected that when per share 
data is calculated for each full quarter based upon such in- 
come, the per share amounts would be both primary and ful- 
ly diluted. Although it is not required by the rule, there are 
many instances where it would be desirable to also disclose 
other per share figures such as net earnings per share and 
the per share effect of extraordinary items. Where such dis- 
closure is made, per share data should be both primary and 
fully diluted. 


Question 6: 

What is intended by the requirement that registrants 
“describe the effect of’ disposals of segments of a business, 
etc.? 


Interpretive Response: 


The rule is intended to require registrants to ‘disclose the 


amount” of such unusual transactions and events included 
in the results reported for each quarter. Such disclosure 
would be made in narrative form in the note. However, it 
would not require that matters covered by managements 
analysis and discussion of the results of operations be 
repeated in such a note. In this situation, registrants should 
disclose the nature and amount of the unusual transaction or 
event and refer to management's analysis for further discus- 
sion of the matter. 


Question 7: 


What is intended by the requirement to disclose “the 
aggregate effect and the nature of year-end or other ad- 
justments which are material to the results of that quarter’’? 


Interpretive Response: 


This language is taken directly from Paragraph 31 of APB 
Opinion No. 28 which relates to disclosures required for the 
fourth quarter of the year. The opinion indicates that earlier 
quarters should not be restated to reflect a change in ac- 
counting estimate recorded at year end. However, changes 
in an accounting estimate made in an interim period that 
materially affect the period (quarter) in which the change oc- 
curred are required to be disclosed in order to avoid mis- 
leading comparisons. In making such disclosure, registrants 
may wish to identify (but not restate) the prior periods in 
which transactions were recorded which relate to the 
change in the quarter. The staff believes that the disclosure 
guidelines of Paragraph 31 also should apply to ‘stub 
period” data included in registration statements. 


Question 8: 


lf a company has filed a Form 8 amending a previously filed 
Form 10-Q, is a reconciliation of quarterly data in annual 
financial statements with the amounts originally reported on 
Form 10-Q required? 


Interpretive Response: 

Yes. However if the company publishes quarterly reports to 
shareholders and has previously made detailed disclosure to 
shareholders in such reports of the change reported on the 
Form 8, no reconciliation would be required. 


c. Financial Statements Presented on. Other Than a Quarter- 
ly Basis 


Facts: 

Rule 3-16(t) requires disclosure of quarterly financial data 
for each full quarter of the last two fiscal years and in any 
subsequent interim period for which an income statement is 
presented. 

Question 7: 

lf a company reports at interim dates on other than a 
calendar-quarter basis (e.g., 12-12-16-12 week basis), will 
it be precluded from reporting on such basis in the future? 
Interpretive Response: 


No, as long as it discloses the basis of interim fiscal period 
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reporting and the interim fiscal periods on which it reports 
are consistently determined from year to year (or, if not, the 
lack of comparability is disclosed). 


Question 2: 


lf a calendar-year company presents interim income 
statements in a registration or proxy statement for a five- 
month period, would it be acceptable to only include 
quarterly financial data for the first quarter of the current 
five-month period? 


Interpretive Response: 


In this case, quarterly financial data are required only for the 
first fiscal quarter included in the current five-month period. 


Question 3: 


lf a company presents an income statement in a registration 
or proxy statement for a cumulative twelve-month period in 
lieu of comparative “stub” period income statements and 
the twelve-month period does not coincide with the com- 
pany’s fiscal quarters (e.g., the income statement is for the 
twelve months ending May 31, 1977, whereas the com- 
pany’s quarters are on a calendar basis), should quarterly 
financial data be presented for each quarterly period ending 
August, November, February and May. 


Interpretive Response: 


No. Quarterly data is required for each full quarter for 1976 
and for fiscal quarters subsequent to the most recent fiscal 
year included in the twelve-month income statement (e.g.. 
the quarter ending March 31, 1977) 


d. Exemption from Rule 3-16(t) Requirements 
Facts. 


In ASR No. 177, the Commission has provided exemptions 
for certain smaller companies and companies whose 
securities are not widely traded from the disclosure re- 
quirements of Rule 3-16(t). Such exemptions are based on 
the size of the company as measured by total assets and net 
income, as defined, and the extent of trading in its securities 
as measured by whether they are listed on a national 
securities exchange or quoted on the National Association of 
Securities Dealers Automatic Quotation System and meet 
the requirements for continued inclusion on the list of OTC 
margin stocks set forth in Regulation T of the Broad of 
Governors of the Federal Reserve System. 


Question 7: 


Would a company with less than $200 million of total assets 
be exempted from the requirements of Rule 3-16(t) if it 
reported a net loss before extraordinary items and a 
cumulative effect of a change in accounting for any one of its 
last three fiscal years (e.g., loss of $1 million in 1974 and 
earnings of $1 million in 1975 and 1976)? 


Interpretive Response: 


Yes, such a company is not required to include selected 
quarterly financial data in a footnote to its 1976 financial 
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statements because it has not had net income, as defined, of 
at least $250,000 for each of the last three fiscal years and 
also did not have total assets of at least $200 million at the 
last fiscal year-end. 


Question 2: 


Should the determination of net income as defined, for each 
of the last three fiscal years be adjusted for restatements of 
prior-year figures as a result of changes in accounting prin- 
ciples, business combinations (accounted for as poolings of 
interests), prior-period adjustments, etc.? 


Interpretive Response: 


Net income, as defined, for the last three fiscal years should 
be determined each year on the basis of current financial 
statements which included those years. Such financial 
statements would reflect restatements, if any, of prior years’ 
data in accordance with APB Opinions no. 9, 16 and 20. 
However, as indicated in the interpretive response to Ques- 
tion 3 below, a registrant will not be required to retroactively 
include the quarterly financial data called for by Rule 3-16(t) 
in a footnote to prior-year financial statements as a result of 
such restatements if it was exempted from such a require- 
ment when the financial statements were originally filed 
with the Commission. 


Question 3: 


Is a registrant which was previously exempt from the re- 
quirements of Rule 3-16(t) but no longer meets the tests for 
exemption required to retroactively include the quarterly 
financial data in a footnote to prior-year financial statements 
presented for comparative purposes? 


Interpretive Response: 


No. Although Rule 3-16(t) requires disclosure of selected 
quarterly financial data for the two most recent years, a 
registrant will not be required to retroactively include the 
quarterly financial data called for by this rule if it was ex- 
empted from such a requirement when the financial 
statements were originally filed with the Commission. 


Question 4: 


Is a company exempted from the requirements of Rule 3- 
16(t) because it is not included in the list of OTC margin 
stocks issued by the Board of Governors of the Federal 
Reserve System? 


Interpretive Response: 


The fact that a company is not included on the current 
Federal Reserve Board list of OTC margin stocks does not 
necessarily mean it is exempted from the disclosure re- 
quirements of Rule 3-16(t). The specific condition for ex- 
emption is that the security does not “meet the re- 
quirements for continued inclusion on the list of OTC margin 
stock....” It is possible that a company has never met the 
requirements for initial listing but is subject to the rule 
because it meets the requirements for continued inclusion 
on the list 


Question 8: 
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Does the margin requirements test apply only to OTC com- 
panies in determining exemption under Rule 3-16(t)? 


Interpretive Response: 
Yes. 
Question 6: 


To what extent are the disclosure requirements of Rule 3- 
16(t) applicable to foreign companies? 


Interpretive Response: 


A foreign company whose securities are registered pursuant 
to Section 12(b) of the Exchange Act is required to comply 
with the disclosure requirements of Rule 3-16(t) if it meets 
the size test set forth in the rule. However, a foreign com- 
pany whose securities either are registered pursuant to Sec- 
tion 12(g) of the Exchange Act or are exempt from registra- 
tion under Rule 12g3-2 of that Act is not required to comply 
with the disclosure requirements of Rule 3-16(t). 


Question 7: 


Is a closed-end investment company subject to the invest- 
ment Company Act of 1940 required to comply with the dis- 
closure requirements of Rule 3-16(t)? 


Interpretive Response: 


A closed-end investment company which has securities 
registered pursuant to Section 12(b) of the Exchange Act is 
not exempt from the requirements of Rule 3-16(t). However, 
a closed-end investment company that is exempt from 
registration under Section 12(g) of the Exchange Act is ex- 
empt from the requirements of Rule 3-16(t). 


e. Incorporation by Reference of Annual Reports to 
Shareholders. 


Question 17: 


May a company that does not include quarterly financial 
data required by Rule 3-16(t) in the financial statements in- 
cluded in its annual report to shareholders incorporate such 
annual report by reference in Form S-8 or Form 10-K? 


Interpretive Response: 


The absence of such data from the annual report will 
preclude the incorporation of such a report by reference in a 
Form S-8 or Form 10-K filing. Furthermore, this information 
is required in the annual report if the annual report is intend- 
ed to satisfy the requirements of Rules 14a-3 or 14c-3 


/l. Amendments to Form 10-Q 

a. Effective data of amendments. 

Facts: 

The amendments to Form 10-Q adopted by ASR No. 177 
are effective for all reports filed for periods beginning after 


December 25, 1975, but in no event shall comparative 
balance sheets and statements of changes in financial posi- 


tion be required for interim periods beginning prior to that 
date. 


Question 17: 


What financial statements would a company that reports on 
other than a calendar-year basis (say a June 30 fiscal year- 
end) be required to include in its Form 10-Q quarterly report 
for the quarter ended March 31, 1976? 


Interpretive Response: 


The company would be required to include the following 
condensed financial statements in Form 10-Q for the quarter 
ended March 31, 1976: 


1. Balance sheet as of March 31, 1976 

2. Comparative income statements for the nine months 
ended March 31, 1976 and 1975 

3. Comparative income statements for the three months 
ended March 31, 1976 and 1975 

4. Statement of source and application of funds for the nine 
months ended March 31, 1976. 

The company would not be required to present a balance 
sheet as of March 31, 1975, or a statement of source and 
application of funds for the nine months then ended. 
Statements of source and application of funds for the most 
recent fiscal quarter are not required by the instructions as 
to financial statements in Form 10-Q except for the first 
quarter of the year. 


b. Form of Condensed Financial Statements. 
Facts: 


Instruction H(a) to Form 10-Q provides that ‘(1) Balance 
sheets and income statements shall include only major cap- 
tions (i.e., numbered captions) set forth in Regulation S-X, 
with the exception of Inventories where data as to raw 
materials, work in process and finished goods shall be in- 
cluded, if applicable. Where any major balance sheet caption 
is less than 10% of total assets and the amount in the cap- 
tion has not increased or decreased by more than 25% since 
the previous balance sheet presented, the caption may be 
combined with others. When any major income statement 
caption is less than 15% of average net income for the most 
recent three years and the amount in the caption has not in- 
creased or decreased by more than 20% as compared to the 
next preceding comparable income statement, the caption 
may be combined with others.” Similarly, the statement of 
source and application of funds may be abbreviated, starting 
with a single figure of funds provided by operations and 
showing other sources and applications individually only 
when they exceed 10% of the average of funds provided by 
operations for the most recent three years 


Question 7: 

Do the terms ‘previous balance sheet presented” and ‘next 
preceding comparable income statement” refer to the finan- 
cial statements for the preceding quarter or the financial 
statements for the comparable period of the preceding year? 
Interpretive Response: 


The comparison is between the preceding quarter and the 
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current quarter. For example, in the second quarter of 1976 
the comparison would be between the March 31, 1976 
quarter and June 30, 1976. Although there may be tran- 
sitional problems with this interpretation for quarterly 
reports filed for the first year under the new amendments, 
the staff anticipates that registrants will present in their in- 
itial Forms 10-Q those captions which do not currently meet 
the percentage tests but which will meet the tests in 
quarterly reports for later periods. 


Question 2: 


lf a company previously combined captions in a Form 10-Q 
but is required to present such captions separately in the 
Form 10-Q for the current quarter, must it retroactively 
reclassify amounts included in the prior-year financial 
statements presented for comparative purposes to conform 
with the captions presented for the current-year quarter? 


Interpretive Response: 
Yes. 
Question 3: 


In determining whether or not major income statement cap- 
tions may be combined, does average ‘‘net income” for the 
last three years (using the company’s last year end as the 
starting point) mean “net income” o* income before extraor- 
dinary items and change in accounting principles? 


Interpretive Response: 
It means “net income.” 
Question 4: 


If a company uses the gross profit method or some other 
method to determine cost of goods sold for interim periods, 
will it be acceptable to state only that it is not practicable to 
determine components of inventory at interim periods? 


Interpretive Response: 


The staff believes disclosure of inventory components is im- 
portant to investors. In reaching this decision the staff 
recognizes that registrants may not take inventories during 
interim periods and that managements, therefore, will have 
to estimate the inventory components. However, the staff 
believes that management will be able to make reasonable 
estimates of inventory components based upon their 
knowledge of the company’s production cycle, the costs 
(labor and overhead) associated with this cycle as well as 
the relative sales and purchasing volume of the company. 


Question 5: 

If a company has years during which operations resulted in a 
net outflow of funds, should it exclude such years from the 
computation of funds provided by operations for the three 
most recent years in determining what sources and 
applications must be shown separately? 

Interpretive Response: 


Yes. Similar to the determination of average net income, if 
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operations resulted in a new outflow of funds during any 
year, such amount should be excluded in making the com- 
putation of funds provided by operations for the three most 
recent years unless operations resulted in a net outflow of 
funds in all three years, in which case the average of the net 
outflow of funds should be used for the test. 


Question 6: 


Must a company include an analysis of changes in each ele- 
ment of working capital in the condensed statement of 
source and application of funds included in its Form 10-Q? 


Interpretive Response: 


No. The statement of source and application of funds can be 
abbreviated and needs to include only funds provided by 
operations and other sources and applications of funds 
which exceed 10% of the average of funds provided by 
operations for the most recent three years. 


c. Need for supplemental financial statements. 
Facts: 


Company A has an unconsolidated subsidiary and a 50%- 
owned person which are by definition ‘‘significant sub- 
sidiaries’” under Rule 1-02 of Regulation S-X. Separate 
financial statements for the unconsolidated subsidiary and 
investee company are included in Form 10-K annual reports 
filed with the Commission. The company is also required to 
include parent company only financial statements in certain 
filings with the Commission in addition to its consolidated 
financial statements. 


Question 7: 


Is Company A required to include separate parent company 
only financial statements in Form 10-Q quarterly reports? 


Interpretive Response: 


No. Instruction D(a) of Form 10-Q states that, if the required 
financial information is given for the registrant and its con- 
solidated subsidiaries, it need not be given separately for the 
registrant. 


Question 2: 


Is Company A required to include condensed financial 
statements for its unconsolidated subsidiary and investee 
company in Form 10-Q quarterly reports? 


Interpretive Response: 


Yes. However, summarized income statement information of 
such companies will continue to be accepted in lieu of the 
financial information required by Instruction D(b). 


Instruction D(b) of Form 10-Q was not changed in connec- 
tion with the amendments to that form adopted in ASR 177. 
Applied literally, that instruction would require in Form 10-Q 
condensed financial statements of unconsolidated sub- 
sidiaries and investee companies if separate or group 
statements for such companies were required to be included 
in a registrant's annual report (e.g., Form 10-K) filed with the 
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SEC. However, the Commission did not intend to require in 
Form 10-Q condensed financial statements of such com- 
panies and, accordingly, the staff will continue to accept 
only summarized income statement information of uncon- 
solidated subsidiaries and investee companies in a note to 
the registrant's condensed financial statements in Form 10- 
Q. It is anticipated that this instruction will be amended. 


d. Disclosures with respect to the dispositions of business. 
Facts: 


Instruction H(e) to Form 10-Q requires certain disclosures 
when “the registrant has disposed of any significant portion 
of its business during any of the periods covered by the 
report...” 


Question 7: 


What is intended by the phrase ‘significant portion of its 
business” as used in Instruction H(e)? 


Interpretive Response: 


The term “significant portion of its business” refers to a 
“segment of a business” as defined in Paragraph 13 of APB 
Opinion No. 30, which covers, among other things, the 
reporting of the effects of the disposal of a segment of a 
business. 


e. Disclosure of Form 8-K filed during the most recent 
quarter. 


Facts: 


Instruction J to Form 10-Q requires a registrant to indicate 
whether a Form 8-K was required to be filed during the most 
recently completed fiscal quarter reporting either material 
unusual charges or credits to income or a change of 
auditors. 


Question 7: 


Is a company which has filed a Form 8-K for the above 
reason for the last month in the most recently completed 
fiscal quarter required to indicate this in its Form 10-Q even 
if the filing was made after the end of the quarter? 


Response: 


Instruction J requires the disclosure if a Form 8-K was filed 
for any of the three months in the quarter reporting either 
material unusual charges or credits to income or a change of 
auditors even though the Form 8-K may have been filed 10 
days after the end of the quarter because the event occurred 
in the last month of the quarter. 


f, Reporting requirements for accounting changes. 

Facts: 

Instruction H(f) to Form 10-Q requires that a registrant who 
changes its method of accounting, shall indicate the date for 


such changes and the reasons for the changes. The 
registrant also must include as an exhibit in the “first Form 
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10-Q filed subsequent to the date of an accounting change, 
a letter from the registrant's independent accountants. .. in- 
dicating whether or not the change is to an alternative prin- 
ciple which in his judgement is preferable under the cir- 
cumstances.” A letter from the independent accountant is 
not required ‘‘when the change is made in response to a 
standard adopted by the Financial Accounting Standards 
Board which requires such a change.” 


Question 7: 


If one client of an independent accounting firm changes its 
method of accounting and ihe accountant submits the re- 
quired letter stating his view of the preferability of the princi- 
ple in the circumstances, does this mean that all clients of 
that firm are constrained from making the converse change 
in accounting (e.g., if one client changes from FIFO to LIFO, 
can no other client change from LIFO to FIFO)? 


Interpretive Response: 


Where the factual circumstances surrounding the account- 
ing changes are similar, the staff would not expect an ac- 
counting firm to accept accounting changes in both direc- 
tions by different clients. In unusual cases, however, sub- 
Stantially different factual circumstances may exist in 
different client situations which would make it possible for 
the accountant to conclude that switches in opposite direc- 
tions may each be preferable under all the particular cir- 
cumstances. Registrants and accountants may expect the 
staff to request that it be furnished with the details support- 
ing acceptance of apparently inconsistent positions by the 
accounting firm. 


Question 2: 


If a registrant changes its accounting to one of two methods 
specifically approved by the FASB in a Statement of Finan- 
cial Accounting Standards (such as FASB 9) need the in- 
dependent accountant express his view as to the preferabili- 
ty of the method selected? 


Interpretive Response: 


If a registrant was formerly using a method of accounting no 
longer deemed acceptable, a change to either method ap- 
proved by the FASB may be presumed to be a change to a 
preferable method and no letter will be required from the in- 
dependent accountant. If, however, the registrant was 
formerly using one of the methods approved by the FASB for 
current use and wishes to change to an alternative approved 
method, then the registrant must justify its change as being 
one to a preferable method in the circumstances and the in- 
dependent accountant must submit a letter stating that in 
his view the change is to a principle that is preferable in the 
circumstances. 
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